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FOREWORD

In recent years, trafficking in human beings has become a well-known phe-
nomenon throughout the European Union (EU) and beyond. Anti-trafficking
legislation and mechanisms are in place at national level in almost all 27 EU
Member States, as well as at EU level. Social protection programmes for pre-
sumed and/or identified trafficked persons are provided by public and non-
governmental organisations (NGOs) everywhere in Europe. A great variety of
identification and referral procedures have been set up and relatively well
honed skills have been developed on how to assist and support trafficked per-
sons from the moment they first come into contact and throughout the pro-
cess of supporting them in a country of destination, origin or transit.

Are these anti-trafficking legislation, mechanisms and support measures
really effective? Do they meet the needs of the trafficked persons who are
assisted? Do they fully protect their rights as established by European and
international human rights standards? Is legislation providing for the prose-
cution of human traffickers enforced and are the offenders convicted? Do
victims have access to justice and compensation? Do States make significant
efforts to prevent this hideous crime? These are just but a few questions that
need proper answers in order to assess the efficiency and the effectiveness of
the anti-trafficking work that is daily carried out by governments, NGOs and
other actors in the field. Notwithstanding, the answers to these questions are
rather difficult to find because no comprehensive, reliable, regular and inde-
pendent monitoring and evaluation system is in place either in most EU
Member States or at the EU level.

Acknowledging the crucial role played by monitoring and evaluation of the
anti-trafficking frameworks in place in each EU Member State to ensure the
full protection of trafficked persons’ rights, Associazione On the Road (Italy),
ACCEM (Spain), ALC (France) and La Strada International (Netherlands) -
NGOs with long-standing experience in the anti-trafficking field - decided
to lay the first foundation stones to define a shared and comparable method-
ology for NGOs to monitor and report on progress. The eventual aim of this
work is, to establish a Europe-wide, permanent reporting mechanism that
would allow the situation in different countries to be compared and which
would be implemented by the NGO community, focussing on policies and
interventions intended to stop human trafficking, exploitation and slavery in
Europe and intending to enhance and support policies linked to the protec-
tion of and assistance for trafficked persons.



This report is, then, the first result of a challenging undertaking and has to
be regarded as a work in progress to guide and orient the future work of the
E-notes Observatory and, in general, of any monitoring and evaluation exer-
cise focusing on anti-trafficking policy and practice. In spite of the tremen-
dous work carried out in the last twenty years in Europe, it is very clear that
much remains to be done by the EU, its Member States, NGOs and all the
actors concerned with fully protecting the rights of trafficked persons at any
stage during which they are protected, assisted or supported. The adoption of
sound and independent monitoring and evaluation systems can help over-
come current gaps in the anti-trafficking framework and ensure that all the
rights of trafficked persons are respected. The E-notes Observatory has laid
the first foundation stone, with the support of NGOs based in all 27 Member
States. We hope that the establishment of this new “building” will soon be
completed, both to contribute to stopping human traffickers and, most of all,
to provide better proper support to their victims.
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CCEM
DAC
EU
ICMPD
ILO
IOM
MoU
NAP
NGO
N°
NRM
ODIHR
OECD
OSCE
Q

SOPs
UK

UN

ACRONYMS

Comité contre lesclavage moderne

Development Assistance Committee

European Union

International centre for Migration Policy and Development
International Labour Organization

International Organization for Migration

Memorandum of Understanding

National Action Plan

Non-governmental organisation

Number (of)

National Referral Mechanism (see Glossary)

Office for Democratic Institutions and Human Rights (OSCE)
Organisations for Economic Co-operation and Development
Organization for Security and Co-operation in Europe
Question

Standard Operating Procedures

United Kingdom

United Nations

UNHCR UN High Commissioner for Refugees
UNICEF United Nations Children’s Fund
UNODC United Nations Office on Drugs and Crime
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A8/A2 EU
Member States

GLOSSARY OF TERMS

A8: countries which joined the EU in 2004 (Czech Republic,
Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia and Slovenia).
A2: countries which joined the EU in 2007 (Bulgaria and Romania).
Governments of EU countries allowed restrictions for up to seven
years to the imposed on the right to work for citizens from these
ten countries, after which they are to have same rights to work in
other EU States as other EU nationals (by April 2011 for A8
nationals and December 2013 for A2 nationals).

Best interests of Article 3.1 of the UN Convention on the Rights of the Child (in force in

the child

Boy
Child

Coercion or
coercive means
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every European country) stipulates that, “In all actions concerning
children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary consideration”.
The Committee on the Rights of the Child has stated that a formal ‘best
interests determination’ must take place whenever a child is identified as
separated or unaccompanied (i.e., is found in a foreign country without
family members or guardian). See Committee on the Rights of the
Child, General Comment No. 6 (2005), “Treatment of unaccompanied
and separated children outside their country of origin, paragraph 19
(“In the case of a displaced child, the principle must be respected during
all stages of the displacement cycle. At any of these stages, a best interests
determination must be documented in preparation of any decision
fundamentally impacting on the unaccompanied or separated child’s
life”). In the case of an asylum application, “The assessment process
should comprise a case-by-case examination of the unique combination
of factors presented by each child, including the child’s personal, family
and cultural background. The guardian and the legal representative
should be present during all interviews” (paragraph 72). The General
Comment can be accessed at www.unhchr.ch/tbs/doc.nsf/(symbol)/-
CRC.GC.2005.6.En?OpenDocument

Refers to children under age of 18 only, not to young adult men.
The word child is used in accordance with the definition contained
in Article 1 of the UN Convention on the Rights of the Child: “..a
child means every human being below the age of 18 years unless,
under the law applicable to the child, majority is attained earlier”

Any of the means mentioned in Article 4(a) of the Council of
Europe Convention in relation to the recruitment of adult trafficked
persons: “means of the threat or use of force or other forms of
coercion, of abduction, of fraud, of deception, of the abuse of power
or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having
control over another person, for the purpose of exploitation”.



Competent
authority

Council of
Europe
Convention

Debt bondage

Domestic
trafficking

Durable
solution

Exploitation

For details on forms of coercion recognised during recruitment
and exploitation, see the ILO publication, Operational indicators of
trafficking in human beings, accessible at www.ilo.org/-
wemsp5/groups/public/—-ed_norm/—-declaration/documents/-
publication/wems_105023.pdf

The Explanatory Report (paragraph 129) explains that “By
‘competent authority’ is meant the public authorities which may
have contact with trafficking victims, such as the police, the labour
inspectorate, customs, the immigration authorities and embassies
or consulates” The Convention “requires that the authorities
collaborate with one another and with organisations that have a
support-providing role” (ibid. paragraph 130).

The Council of Europe Convention on Action against Trafficking
in Human Beings, adopted in Warsaw on 16 May 2005 (sometimes
referred to as ‘the Warsaw Convention’). Published in the Council
of Europe Treaty Series (ETS) No. 197, accessible at wcd.coe.int/-
wed/ViewDoc.jsp?Ref=CM(2005)32&Language=lanEnglish&Ver=
add1final&Site=COE&BackColorInternet=9999CC&BackColorInt
ranet=FFBB55&BackColorLogged=FFAC75

Also known as ‘bonded labour’

“The status or condition arising from a pledge by a debtor of his
personal services or of those of a person under his control as
security for a debt, if the value of those services as reasonably
assessed is not applied towards the liquidation of the debt or the
length and nature of those services are not respectively limited and
defined” (Article 1 {a} of the UN Supplementary Convention on the
Abolition of Slavery, the Slave Trade and Institutions and Practices
Similar to Slavery, 1956). The Supplementary Convention calls debt
bondage a ‘servile status) rather than a form of servitude. It is also
a form of forced labour and either slavery or servitude.

See internal trafficking

Long-term arrangements made for a child who has been trafficked
(UNICEF Reference Guide).

Partially defined in article 4 of the Council of Europe Convention:
“Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced
labour or services, slavery or practices similar to slavery, servitude
or the removal of organs.”

The EU Council Framework Decision of 19 July 2002 on combating
trafficking in human beings refers to the exploitation of a “person’s
labour or services, including at least forced or compulsory labour or
services, slavery or practices similar to slavery or servitude” and also

13



Explanatory
Report

Forced labour

Framework
Decision of
19 July 2002

Girls

Guardian
(temporary
legal guardian)

Human rights
approach
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to “the exploitation of the prostitution of others or other forms of
sexual exploitation, including in pornography” (article 1.1).

With regard to the purpose of “exploitation of prostitution and
other forms of sexual exploitation” it is important to note that both
the Council of Europe Convention and the EU Council Framework
Decision (2002) on combating trafficking in human beings make a
clear distinction between trafficking and prostitution as such.
Although the Protocol explicitly mentions the exploitation of the
prostitution of others and other forms of sexual exploitation as one
of the purposes of trafficking, neither instrument implies a specific
positive or negative position on (voluntary, non-coerced adult)
prostitution as such, leaving it to the discretion of individual States
how to address prostitution in their domestic laws.

Council of Europe Convention on Action against Trafficking in
Human Beings Explanatory Report, Council of Europe Committee
of Ministers document CM(2005)32 Addendum 2 final, 3 May
2005. Accessed on 4 January 2010 at wed.coe.int/ViewDoc.jsp?id=-
828773&BackColorInternet=9999CC&BackColorIntranet=FFBB5
5&BackColorLogged=FFAC75

Article 2.1 of the ILO Convention on Forced Labour (Convention
No. 29, 1930) defines the term “forced or compulsory labour” to
“mean all work or service which is exacted from any person under
the menace of any penalty and for which the said person has not
offered himself voluntarily”.

The EU Council Framework Decision of 19 July 2002 on combating
trafficking in human beings (Official Journal of the European
Communities Official Journal L 203, pages 1 to 4, 1 August 2002.).

Refers to children under age of 18 only, not to young adult women.

In its General Comment No 6 (see ‘best interests of the child’ above)
the Committee on the Rights of the Child has stated, “..States
should appoint a guardian or adviser as soon as the unaccompanied
or separated child is identified and maintain such guardianship
arrangements until the child has either reached the age of majority
or has permanently left the territory and/or jurisdiction of the State
in compliance with the Convention and other international
obligations. The guardian should be consulted and informed
regarding all actions taken in relation to the child” (paragraph 33).

A human rights approach integrates the norms, standards and
principles of the international human rights system into legislation,
policies, programmes and processes. The concept of a ‘right’ means
that it is a legally enforceable entitlement, which the government is
obliged to respect, promote, protect and fulfil. This concept means
that those not enjoying their rights (such as people who have been



Ibid.

Indicator

Internal
trafficking

trafficked) must be given an opportunity to claim them. It also
means that, if their rights are violated (as they are when trafficked
persons are under the control of a trafficker), they are entitled to
restitution - the State takes action to put them back into a situation
that is at least as good as it was before their rights were violated.
A human rights approach places people and their human rights at
the centre of the agenda.

The UN High Commissioner for Human Rights’ Recommended
Principles and Guidelines on Human Rights and Human Trafficking
(2002) (accessed at www.ohchr.org/english/-about/publications/-
pap-ers.htm) outline the key elements of a human rights approach
in the context of anti-trafficking initiatives.

An abbreviation of ibidem, used in footnotes and meaning that the
reference is to the same publication, chapter, passage etc.

The authorities in many EU States have prepared lists of ‘indicators’
to help identify trafficked persons, i.e., tell-tale signs that an
individual is being trafficked. These are intended for use by so-
called frontline agencies, including immigration officials, police,
health workers and NGOs.

NB This word is used by many NGOs in the context of projects, to
monitor whether projects are delivering intended results. In the
context of anti-trafficking, this is not the intended meaning!

The International Labour Office (ILO) and the European
Commission carried out a ‘Delphi consultation’ in 2008 and 2009 and
in May 2009 published Operational indicators of trafficking in human
beings, and other documents listing “Indicators of Deceptive
Recruitment”, “Indicators of Coercive Recruitment”, Indicators of
Recruitment by Abuse of Vulnerability”, “Indicators of Exploitation”
and “Indicators of Coercion at Destination”. This can be accessed on
Internet at www.ilo.org/wemsp5/groups/public/—-ed_norm/—-
declaration/documents/publication/wcms_105023.pdf Separate ILO
explanations define the various terms used in this document. Among
the “Indicators of Coercion at Destination” listed in the context of
sex-related trafficking are the following: “Forced to lie to authorities,
family, etc; Confiscation of documents; Debt bondage; Isolation,
confinement or surveillance ; Threat of denunciation to authorities;
Threat to impose even worse working conditions; Threats of violence
against victim; Threats to inform family, community or public;
Under strong influence; Violence on family (threats or effective);
Violence on victims; and Withholding of wages”

Cases of trafficking in human beings in which the trafficked person
is recruited or moved within their own country, rather than across
international borders. In more complicated cases, a migrant who
has already left their own country is entrapped by traffickers once
in another country and is moved within that country. Technically
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this could also be called internal trafficking, but this usage requires
extra explanation.

Trafficking for the purpose of exploitation of a person’s labour or
services in forced labour or services, slavery or practices similar to
slavery, or servitude, according to the 2002 Framework Decision.

Title used for a procedure designed by the OSCE’s ODIHR for ensuring
the identification of trafficked persons and appropriate coordination
between ministries, NGOs and others involved in caring for trafficked
persons and making decisions affecting them (see ODIHR/OSCE,
National Referral Mechanisms. Joining Efforts to Protect the Rights of
Trafficked Persons. A Practical Handbook, Warsaw, 2004, accessed on 4
January 2010 at www.osce.org/odihr/item_11_13591.html).

With respect to a national coordination structure or mechanism,
the Council of Europe Convention requires States Parties to “take
measures to establish or strengthen national co-ordination between
the various bodies responsible for preventing and combating
trafficking in human beings” (article 5) and to “adopt such
measures as may be necessary to ensure co-ordination of the
policies and actions of their governments’ departments and other
public agencies against trafficking in human beings, where
appropriate, through setting up co-ordinating bodies” (article 29.2).
It also calls for “Co-operation with civil society” (article 35),
requiring States Parties to “encourage state authorities and public
officials, to co-operate with non-governmental organisations, other
relevant organisations and members of civil society, in establishing
strategic partnerships with the aim of achieving the purpose of this
Convention”. Paragraph 353 of the Explanatory Report points out
that “Such strategic partnerships may be achieved by regular
dialogue through the establishment of Round-table discussions
involving all actors. Practical implementation of the purposes of
the convention may be formalised through, for instance, the
conclusion of memoranda of understanding between national
authorities and non-governmental organisations for providing
protection and assistance to victims of trafficking”.

Article 3 of the Council of Europe Convention reiterates the same
principle as many other human rights treaties, specifying that
implementation of the provisions of the Convention by States Parties,
“in particular the enjoyment of measures to protect and promote the
rights of victims, shall be secured without discrimination on any
ground such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national
minority, property, birth or other status” Paragraph 63 of the
Explanatory Report confirms that this principle refers in particular to
the measures to protect and promote victims' rights and that the
meaning of “discrimination” in Article 3 is identical to that given to it
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under Article 14 of the [European] Convention on the Protection of
Human Rights and Fundamental Freedoms.

The act of procuring clients for a sex worker/prostitute and/or
living off the earnings of a sex worker/prostitute or brothel.

Because trafficked persons are often initially unable or reluctant to
identify themselves as such, the term “presumed” trafficked person (or
presumed victim) is generally used to describe persons who are likely
to be victims of trafficking and who should therefore come under the
general scope of anti- trafficking programmes and services.

The notion of protection reflects all the concrete measures that
enable individuals at risk to enjoy the rights and assistance foreseen
them by international conventions. Protecting means recognising
that individuals have rights and that the authorities who exercise
power over them have obligations.

The Convention specifies that, “Each Party shall provide in its
internal law a recovery and reflection period of at least 30 days,
when there are reasonable grounds to believe that the person
concerned is a victim. Such a period shall be sufficient for the
person concerned to recover and escape the influence of traffickers
and/or to take an informed decision on cooperating with the
competent authorities” (Article 13.1).

Any decision to deport or return a trafficked person, including
trafficked children, should be preceded by a risk assessment, that is to
say an assessment regarding the safety and well-being of the trafficked
person and her/his children and family members during and after
return, to ensure that trafficked persons are not sent back to a situation
that endangers their life, health or personal freedom and/or would
submit them to inhuman or degrading treatment. Under Articles 2 and
3 of the European Convention of Human Rights, States have a positive
obligation to protect individuals. Protection offered to trafficked
persons should be on the basis of individual risk assessment and need.

Article 12 of the Council of Europe Convention requires presumed
trafficked persons to be provided with “appropriate and secure
accommodation” The use of the word ‘secure’ does not imply that the
accommodation is ‘closed’ and that those living there are not allowed
out (as if they were detained). Paragraph 154 of the Explanatory
Report specifies that, “As a guarantee of victims’ security it is very
important to take precautions such as keeping their address secret
and having strict rules on visits from outsiders, since, to begin with,
there is the danger that traffickers will try to regain control of the
victim”. In this context, the Convention is concerned about the safety
and security of those in the accommodation; in effect, the Convention
requires the accommodation to be ‘safe’

17



Servitude

Sexual
exploitation

Sex-related
trafficking

State Party or

States Parties

Third country

Trafficked
person

Trafficking in
human beings

18

According to the Explanatory Report accompanying the Council of
Europe Convention (paragraph 95), “The ECHR [European
Commission of Human Rights] bodies have defined ‘servitude’ The
European Commission of Human Rights regarded it as having to
live and work on another person’s property and perform certain
services for them, whether paid or unpaid, together with being
unable to alter one’s condition...Servitude is thus to be regarded as
a particular form of slavery, differing from it less in character less
than in degree. Although it constitutes a state or condition, and is a
‘particularly serious form of denial of freedom...it does not have
the ownership features characteristic of slavery”

The terms “exploitation of the prostitution of others” and “other
forms of sexual exploitation” are not defined in the Council of
Europe Convention, “which is therefore without prejudice to how
States Parties deal with prostitution in domestic law” (paragraph
88, Explanatory Report). Similarly, no definition of “sexual
exploitation” was agreed while the UN Trafficking Protocol (2000)
was being prepared. However, the UN Secretary-General
subsequently defined the term as, “Any actual or attempted abuse of
a position of vulnerability, differential power, or trust, for sexual
purposes, including, but not limited to, profiting monetarily,
socially or politically from the sexual exploitation of another” (see
[UN] Secretary-General’s Bulletin, Special measures for protection
[from sexual exploitation and sexual abuse, section 1, ‘Definitions, UN
document ST/SGB/2003/13, 9 October 2003).

Trafficking for the purpose of the exploitation of the prostitution of
others or other forms of sexual exploitation (defined in the
Framework Decision of 2002 to include exploitation in pornography).

States which have ratified a particular convention or treaty, such as
the Council of Europe Convention.

Reference to any country outside the European Union. The term
‘third country nationals’ applies to people who come from a
country outside the EU into an EU Member State.

The term “trafficked person” is used as a general term, referring to
those who have been trafficked and are entitled to assistance and
protection on the very basis of that fact, whereas the term “victims
of trafficking” is used in its judicial meaning and specifically refers
to those who are recognised in criminal proceedings as victims in
a specific case of trafficking in relation to identified perpetrators.

Article 4.a of the Council of Europe Convention states: “Trafficking
in human beings’ shall mean the recruitment, transportation,
transfer, harbouring or receipt of persons, by means of the threat or
use of force or other forms of coercion, of abduction, of fraud, of



Victim

Web

deception, of the abuse of power or of a position of vulnerability or
of the giving or receiving of payments or benefits to achieve the
consent of a person having control over another person, for the
purpose of exploitation. Exploitation shall include, at a minimum,
the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices
similar to slavery, servitude or the removal of organs”

Article 4.c specifies that, “The recruitment, transportation, transfer,

harbouring or receipt of a child for the purpose of exploitation shall

be considered ‘trafficking in human beings’ even if this does not
involve any of the means set forth in subparagraph (a) of this Article”.

Thus, “trafficking in human beings” is defined as the recruitment,

transport, transfer, accommodation or receipt of persons (adults or

children or both);

« in the case of adults, by means of threat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the
abuse of power or of a position of vulnerability or of the giving
or receiving of payments or benefits to achieve the consent of a
person having control over another person;

« in the case of children, it refers to the recruitment, transport,
transfer, accommodation or receipt of children, whether or not
any such abusive means are used.

In both cases (of adult and children), it is for the purpose of

exploitation, which includes the exploitation of the prostitution of

others or other forms of sexual exploitation, forced labour or
services, slavery or practices similar to slavery, servitude or the
removal of organs.

«>

The Council of Europe Convention specifies that “’Victim’ shall mean
any natural person who is subject to trafficking in human beings as
defined in this Article” (Article 4 of the Convention). The term thus
refers to a victim of crime, who is also considered to be a victim of his
or her trafficker(s). The Convention uses the term “victim of
trafficking in human beings” (Article 10.2). The term “victim of
trafficking” is used by some organisations to refer to anyone who has
been trafficked. Other organisations assert that use of the term
‘victim’ hinders the recovery of people who have been trafficked and
prefer to refer to them as ‘trafficked persons. Some organisations
which assist women or girls who have been trafficked for commercial
sexual exploitation prefer to refer to them as ‘survivors.

Word-wide web or Internet.
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EXECUTIVE SUMMARY

(translations of this Executive Summary in other languages are to be found in Chapter 8)

Four non-governmental organisations (NGOs) agreed in 2009 to take part in a
joint project entitled ‘European NGOs Observatory on Trafficking, Exploitation
and Slavery’ (abbreviated to E-notes), with the broad goal of monitoring what
governments throughout the European Union (EU) were doing to stop slavery,
human trafficking and the various forms of exploitation associated with traf-
ficking. An Italian NGO, Associazione On the Road,! coordinated the project,
along with one regional anti-trafficking network, La Strada International, and
two national NGOs, ACCEM,? based in Spain, and ALC,? based in France.

Rather than setting up a permanent institution to monitor government action,
the E-notes project set out to collect information about what was happening in
each of the EU’s 27 Member States. This meant developing a research method
and finding NGOs and researchers in each of the 27 countries to take part. The
project started by putting an emphasis on the role of indicators to measure the
progress of each EU Member State’s anti-trafficking responses (i.e., the various
laws, policies, measures and practices which are expected to reduce levels of
trafficking and to protect and assist anyone who has been trafficked). This was
translated into a research tool by identifying a list of more than 200 standard
questions about these responses, which, it was hoped, would help assess
progress in the anti-trafficking responses initiated in each EU country.

1. The standards on which the monitoring exercise sought information

The research process started at the beginning of 2010, just as the European Coun-
cil appeared near to finishing its consideration of a new EU instrument to stan-
dardise anti-trafficking responses in the EU’s Member States (to replace a Coun-
cil Framework Decision on combating trafficking in human beings, adopted in July
2002). In 2009 the European Commission presented a proposal for a new Frame-
work Decision on human trafficking. Due to the entry into force of the Lisbon

1. Associazione On the Road provides a wide range of services and protection to trafficked persons, asy-
lum seekers, refugees, and migrants in general in three Italian regions (Marche, Abruzzo, Molise). It is also
engaged in awareness raising, community work, research, networking and policy development initiatives
at the local, national, and European level.

2. ACCEM provides social services and takes action in the social and legal domain to benefit asylum seek-
ers, refugees, people who are displaced and migrants in Spain.

3. ALC stands for Accompagnement, Lieux daccueil, Carrefour éducatif et social (Accompanying [people],
Reception centres, Educational and Social centres). ALC coordinates the national network for secure
housing for trafficked persons, known as “Ac.S¢”).
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Treaty, which interrupted all ongoing legislative procedures, negotiations at the
Council about the adoption of the new Framework Decision could not go ahead.
The European Commission consequently tabled a new proposal for a Directive of
the European Parliament and of the Council on Preventing and combating trafficking
in human beings, and protecting victims, repealing the Framework Decision of 2002.
In March 2010 this was referred for consideration by the European Parliament. In
September 2010, two of the Parliament’s committees proposed a series of amend-
ments to the draft Directive and the process of establishing agreement between
the Council, the Commission and the European Parliament began. It was expect-
ed that the Directive would be adopted before the end of 2010.

While the broad outline of the provisions in this new directive seem fairly clear,
at the time that the E-notes monitoring exercise was carried out, in May and
June 2010, the Directive had still not been adopted (nor had it been by the time
this report was finalised in October 2010). When deciding what legal obliga-
tions to refer to in identifying standards to monitor in each EU Member State
(i.e., obligations concerning the State’s responses to human trafficking), the
project opted to use a different regional instrument, the Council of Europe’s
Convention on Action against Trafficking in Human Beings. This was adopted in
May 2005 and entered into force in February 2008. Although ratified by
numerous States outside the EU, by August 2010, all but one EU Member State
(the Czech Republic) had either ratified the Council of Europe Convention
(19) or signed it (seven) and thereby expressed their intention to enforce it.

2. Methods used

The monitoring exercise was designed by a consultant at the beginning of
2010. Attention was paid to previous publications which had suggested
appropriate ‘indicators’ for EU Member States to use in assessing their
progress in bringing their laws and practices into line with regional and
international standards (all of which are based on the United Nations Pro-
tocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Wom-
en and Children, adopted in 2000 to supplement the UN Convention against
Transnational Organized Crime (2000). Attention was also paid to com-
ments made in various European Commission publications* about weak-

4. Such as: European Commission, Communication to the European Parliament and Council on “Fighting traffick-
ing in human beings -an integrated approach and proposals for an action plan” (European Commission reference
COM(2005) 514 final of 18 October 2005); and European Commission Working Document (European Commis-
sion reference COM(2008) 657 final), Evaluation and monitoring of the implementation of the EU Plan on best prac-
tices, standards and procedures for combating and preventing trafficking in human beings, October 2008.
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nesses that had been noted in the way that EU Member States reported on
their actions to stop human trafficking or to protect and assist people who
are presumed? to have been trafficked. Some publications noted that it was
difficult to obtain information from Member States (sometimes up-to-
date information, sometimes any information) about their anti-trafficking
practices. Some referred to a lack of “harmonised data collection”, suggest-
ing there was no consistent use of terminology or common reporting
mechanisms by EU Member States. All these problems were confirmed
during the E-notes exercise.

A European Commission document issued in 2006° noted that Member
States provided little information about their rules and practices concern-
ing protection or assistance for trafficked persons. In 2008 a Working Doc-
ument’ repeated that it was difficult to get information from Member
States about the numbers of trafficked persons receiving assistance but
noted that by 2006 the States that had provided information to the Com-
mission had revealed that just over 1,500 trafficking cases had been inves-
tigated in 23 Member States in the course of the year. It reported that most
EU Member States had introduced a reflection period to allow presumed
trafficked persons to remain in their country and recover, before being
asked to give evidence to the authorities. However, only five countries
reported how many people had benefited and the total came to only 26
individuals in a whole year!

To NGOs that specialise in anti-trafficking work (either providing services
— assistance — to presumed trafficked persons, or engaged in initiatives to
prevent trafficking), the lack of accuracy or precision in the data provided
by EU Member States to the European Commission was troubling. On the
one hand it suggested that no-one, even in the European Commission, was
in a position to find out what was going on throughout the EU. On the
other, it also suggested that many of the provisions of regional or interna-
tional treaties concerning human trafficking or other human rights issues
were being ignored by States (despite the fact that they had agreed them)
and going unimplemented.

5. The term ‘presumed’ trafficked person refers to someone who is suspected of having been trafficked
while definitive information about their experience is not available.

6. European Commission report on the implementation of the 2002 Council Framework Decision of 19
July 2002 on combating trafficking in human beings (European Commission reference COM(2006) 187
final of 2 May 2006).

7. See footnote 4 above.
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Some EU Member States have appointed a National Rapporteur on traffick-
ing in human beings to inform their government (and others) about the
progress that is made in the country’s anti-trafficking responses and to rec-
ommend what can be improved. Nine out of the EU’s 27 Member States
were reported in the mid-2010 monitoring exercise to have such a Nation-
al Rapporteur, but not all publish regular reports and some focus on traf-
ficking for specific purposes (such as trafficking women into prostitution)
without reporting on action taken against trafficking that is for other pur-
poses. In the long term, if National Rapporteurs were appointed in all EU
States, they would be in a good position to introduce standard definitions
of terms and ways of measuring statistics related to human trafficking, so
that meaningful comparisons could be made between the anti-trafficking
responses of different EU States.

Against this background, the E-Notes monitoring exercise set out to find
out what information was available in all EU Member States about their
laws, policies and practices on the topic of human trafficking, how many
people were being identified as ‘trafficked’ and benefiting from some form
of protection, how many were receiving assistance, etc. As the exercise was
carried out in May and June 2010, the initial intention was to collect infor-
mation about the situation in each country during 2009. However, it soon
became clear that in many countries information was either not available
about 2009, or only incomplete information, while rather more definitive
information was available for 2008.

The NGOs that were asked to identify a researcher to collect and write up
information for the E-notes monitoring exercise were mostly ones whose
expertise related to adults who were trafficked (particularly women). They
also compiled information about child trafficking, though many found it dif-
ficult to get hold of much information about trafficked children. In many EU
States, adults who have been trafficked receive services from NGOs, whereas
state-run agencies responsible for child protection have of a monopoly of the
care of children who have been trafficked.

Each researcher was asked to fill in a 60-page research protocol, to provide
additional free text on numerous points on which “Yes” and “No” answers
were not appropriate, and to draft a short ‘profile’ on their country, reporting
on the pattern of trafficking cases in their country and on their government’s
responses. The information prepared by 27 researchers was processed and
entered into a simple data base in July 2010. It was analysed by the same con-
sultant who had prepared the research protocol, to identify possible patterns
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- particular failings by EU Member States to respect their obligations to pro-
tect and assist trafficked persons — and prepare a report on the findings.

Researchers were asked to comment on whether their particular country was
principally a country of origin, transit or destination, or a combination of
several of these. This categorisation did not focus on cases of internal traf-
ficking. Relatively few were categorised as only one of the three categories
(two, France and Portugal, were described as principally countries of destina-
tion). The other 25 were considered to be a combination: one as both origin
and destination; ten as both transit and destination; and nine as all three.

3. Findings of the monitoring exercise

The 230 questions in the research protocol sought information on numerous
different topics, making it difficult to produce a ‘black and white’ profile of
whether EU Member States were abiding by the commitments and respect-
ing the human rights of trafficked person. However, on five particular issues
it was possible to assess the degree of progress that was being made. Even in
these cases, however, the information available was either so incomplete or
unavailable that none of the statistics mentioned can be regarded as reliable.
These five issues are summarised in the table below.

Table 1: Progress in the EU on key points for anti-trafficking responses
Issue Situation noted in May 2010

Coordination of A national structure to coordinate anti-trafficking responses is

anti-trafficking reported to have been established in 22 out of the 27 Member States.

responses at The countries without national coordination structures are reported

national level to be France, Germany, Greece and Malta. In Germany and Italy anti-
trafficking responses are not organised at national or federal level,
but this did not mean they were inadequate. Sweden has appointed
a National Coordinator with the task of developing a coordination
structure to combat trafficking, but only for cases involving
trafficking for sexual purposes.

Identification Eleven out of 27 Member States reportedly have a single government
of presumed agency or structure responsible for making a formal identification of
trafficked anyone who is presumed to have been trafficked, whereas 16 do not. Six
persons of the countries where there is no national-level process for

identification do not have any standard procedure in use throughout
the country for formally identify someone who is presumed to have
been trafficked (Austria, Bulgaria, France, Germany, Italy, Malta).
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In 25 out of the 27 Member States there is reported to be provision for
a period for reflection and recovery for adults who are presumed to
have been trafficked — a good proportion of States seeming to adhere
to minimum standards on this point. In Italy there is no provision for a
reflection period, but in practice it is sometimes available. In Lithuania a
similar situation was reported. For 2008, information was available from
11 countries about a total of 207 people who were granted reflection
periods. For 2009, information was available from 18 countries and far
more were reported to have benefited: 1,150 trafficked persons. This
appeared to reflect a significant increase.

Six countries were mentioned by researchers as having formal
agreements with other EU Member States or third countries to
govern the process of return of a trafficked person to her or his own
country (France, Latvia, Portugal, Spain and the UK; Greece has a
bilateral agreement that is restricted to trafficked children),
although the existence of agreements seems to have been little
guarantee that abuses would not take place. When the authorities
plan to return a presumed trafficked adult to her or his country of
origin, the researchers observed that in only three out of the 17 EU
Member States for which information was available were risk
assessments carried out as a matter of routine (Italy, Portugal and
Romania) prior to return; i.e., assessments of the possible risks to the
individual or members of her/his family.

In 12 countries (out of 22 for which information was available) a
trafficked person was reported to have received a payment in damages
or as compensation during 2008, and in 12 countries (out of 20) during
20009, either as a result of court proceedings or from a different source.
The nine countries in which compensation payments were reported to
have been made in both years were Austria, Denmark, France, Germany,
Italy, Netherlands, Spain, Sweden and the UK.

Judged on these five points, it would be inappropriate to try and rank the per-
formance of each State (as an annual report issued by the United States
Department of States does), for in the first three categories it is different
countries, for the most part, which are identified as having weaknesses, while
in the last two there is variety in States which are doing the right thing. For
example, Italy is the one country mentioned in relation to all five points, per-
forming well on many issues, but with an anti-trafficking system which is
quite different to most other EU countries.

Alongside these five key points, the exercise set out to monitor many other
developments. It set out to check whether the law in each country
addressed all the various categories of exploitation associated with traffick-
ing (i.e., for the purpose of “exploitation of prostitution and other forms of
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sexual exploitation”, for the purpose of exploitation of a person’s labour or
services in forced labour, servitude, slavery or practices similar to slavery,
or for the purpose of removing body organs). The conclusion was that gen-
erally it did. Two countries — Estonia and Poland - are reported to have
started revising their legislation, but not yet finished doing so, and in one
other, Spain, legislation bringing the penal code’s definition of trafficking in
line with EU and Council of Europe standards only comes into effect in
December 2010.

The exercise also intended to find out if the definitions of human traffick-
ing in each country are sufficiently similar for information about people
described as ‘traffickers’ or ‘trafficking victims’ to be comparable. On this
point much more variation was found. For example, in France the offence of
trafficking is defined widely so that it applies to virtually anyone suspecting
of pimping. As a result, it appeared initially that more than 900 individuals
had been convicted in France of trafficking in a single year (2008). On clos-
er scrutiny, however, it was apparent that slightly over half (521) were convic-
tions for “aggravated pimping” (an offence nearer to that defined as traffick-
ing in other EU States) and just 18 convictions related to offences that are
recognised as ‘trafficking’ under the regional definitions adopted in the EU’s
2002 Framework Decision and the Council of Europe Convention. In Fin-
land the situation is opposite — cases that according to regional standards
should have been treated as trafficking have been considered as ones only
involving procuring or pimping.

The exercise asked what the process for identifying people as ‘trafficked’ was
and whether they were routinely granted a reflection period or other forms
of protection or assistance. The findings suggested that both identification
processes and the criteria for assessing whether a particular individual has
been trafficked vary tremendously among the countries of the European
Union, as if no common standard was available.

A national structure to coordinate anti-trafficking responses was reported
to have been established in 20 out of the 27 Member States. A National Action
Plan to Combat Trafficking in Human Beings or a similar plan was reported
to have been adopted in 22 out of the 27 Member States (though some focus
exclusively on trafficking for the purpose of sexual exploitation). Most coun-
tries have a police unit that is specialised in anti-trafficking work. In some
countries there is a procedure recognised at national level that specifies the
roles to be played by different organisations in providing protection or assis-
tance to trafficked persons and for referring them to appropriate services — a
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National Referral Mechanism or System. A total of 17 countries have such a
system, while nine do not.

In 11 out of 27 Member States a single government agency or structure is
responsible for making a formal identification of anyone who is presumed to
have been trafficked, whereas in 16 this is not the case. Seven of the countries
where there is no single process for identification do not have any standard
procedure used throughout the country for formally identifying someone
who is presumed to have been trafficked. This does not, however, imply that
identification (and the resulting availability of protection) is more effective
in countries with a single system. When it comes to identification proce-
dures, both the detail of the procedures to be followed, the extent to which
these are respected and the effectiveness of the procedures were reported to
vary widely between different countries.

Researchers were only able to obtain partial information about the numbers of
presumed trafficked persons identified over a 12-month period in 2008 and
2009 - a total of 4,010 in 16 countries (though some of these individuals may
have been double-counted, i.e., identified first in a country of destination and
again, subsequently, in their country of origin). In slightly over half (55 percent)
the cases, presumed trafficked persons were subsequently confirmed definitive-
ly by the authorities as having been trafficked. Similarly, information about the
number of presumed trafficked persons who were the subject of referrals (to
services) in 2009, available from 16 countries, concerned a total of 3,800 people.

In the case of both adults and children who were presumed victims, some
went missing in 2008 or 2009 before the identification process was complet-
ed. Presumed trafficked children were reported to have gone missing in 10
countries. A different set of 10 countries reported that adults who were pro-
visionally identified as ‘trafficked’ had gone missing.

Researchers collected information about various aspects of protection,
notably:

o Reflection and recovery periods;

o Risk assessments; and

o Returns (i.e., repatriation to a trafficked person’s country of origin).

Researchers obtained information that was incomplete in some countries about
the numbers of people who were granted a reflection period. For 2008, infor-
mation was available from 11 countries about a total of 207 people who bene-
fited. For 2009, information was available from 18 countries about 1,150 peo-
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ple. In 2008, 1,026 residence permits were known to have been granted in a total
of nine countries. The average of more than 100 permits per country gave an
inaccurate impression, however, for 664 of these were issued in Italy alone (and
a further 810 in 2009), along with 235 in the Netherlands, meaning that in 2008
the seven other countries reportedly only issued a total of 127 residence per-
mits between them to trafficked persons (i.e., averaging less than 20 each). This
suggests the laws or policies determining which trafficked persons are granted
residence permits vary substantially between different EU countries.

Trafficked children were reported to have been granted leave to remain?® in six
countries in these two years: France, Poland and the UK, where they were grant-
ed temporary leave only until shortly before they reached the age of 18, and Aus-
tria and Denmark, where the leave to remain was considered permanent. In
Italy, foreign children, trafficked or not, are allowed to stay until reaching 18
years of age. However, also trafficked children can obtain a residence permit on
the same basis as trafficked adults (under a regulation known as “article 18”). In
Netherlands children were granted leave to remain, but the relevant data made
it difficult to assess whether they could remain on a permanent basis.

On the issue of return (or repatriation), researchers set out to find out
whether returns were voluntary or forced, how many presumed trafficked
persons had been returned and in what conditions. They confirmed that six
EU Member States have formal return agreements with other States (as five
of the six are countries of destination, agreements are mostly with other
States that are perceived to be countries of origin).

Information was available from 15 countries about returns of adults in 2008:
194 were returned to their country of origin from 12 countries (Austria,
Cyprus, Czech Republic, Denmark, France, Greece, Italy, Latvia, Netherlands,
Poland and Slovenia). In this year (2008) the largest number of returns was
reported from the Netherlands (37), with Italy next (31), followed by Cyprus
(24), Germany (23) and Denmark (21). Information about returns in 2009
was available from fewer countries, just 10. In this case 171 individuals were
reportedly returned to their country of origin from 10 countries, with one
country, Greece, accounting for well over half all the returns. Elsewhere, 22
returns were reported from Austria and 23 from Poland, with the seven oth-
er countries reported to account for a total of only 19 returns. Evidently, the

8.‘Leave to remain’ is a generic term for describing the legal entitlement given to non-nationals to remain
in a country on either a temporary or permanent basis.
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numbers of returnees represented quite different proportions of the total
number of referrals or presumed trafficked persons in each of these coun-
tries. However, again, the data suggests there are quite different criteria in
each country for deciding on whether to return a presumed trafficked per-
son and the numbers of returns were not proportional to the numbers of pre-
sumed trafficked persons reportedly identified or granted reflection periods.

In 2008 or 2009, citizens of other EU Member States who were identified in
a country as presumed trafficked persons were provided with protection
and assistance in 19 Member States on the same basis as nationals from so-
called ‘third countries’ outside the EU. However, in six Member States (Ger-
many, Hungary, Latvia, Lithuania, Romania and Spain), citizens of other EU
States who were identified as trafficked were reportedly not provided with as
good a level of protection and assistance as nationals from ‘third countries’
Some citizens of other EU States are reported to have experienced difficulties
in being identified as ‘trafficked’ or in obtaining assistance. This nevertheless
means that, in most West European countries to which citizens of EU coun-
tries in Central Europe were trafficked, they were able to get assistance. In 14
out of 25 EU countries, EU citizens were identified and assisted in 2008 and
2009 on the same basis as trafficked persons from outside the EU.

On the question of what forms of in-court protection were available to
trafficked adults or children who were victim witnesses, it was reported that
in about half the EU Member States measures to protect victim witnesses were
available. The in-court protection that researchers inquired about included
victim witnesses being able to give evidence at a preliminary hearing (e.g.,
before an investigating judge) and not having to appear at a public court hear-
ing, and victim witnesses giving evidence by video link or being shielded from
the view of the accused. Nevertheless, in five countries (Czech Republic, Den-
mark, France, Portugal and the UK) cases were reported in 2008 or 2009 in
which a trafficked adult or child whose identity was supposed to remain con-
fidential had their identity made public in the course of criminal proceedings.

Recent research from Anti Slavery International® and OSCE!? concluded that
although there is a right to compensation for trafficked persons and despite the
existence of several compensation mechanisms, the actual receipt of a compen-
sation payment by a trafficked person is, in practice, extremely rare. Neverthe-

9.J. Lam, K. Skrivankova, Opportunities and Obstacles: Ensuring access to compensation for trafficked persons
in the UK, Anti-Slavery International, London, 2008.
10. OSCE/ODIHR, Compensation for trafficked and exploited persons in the OSCE region, Warsaw, 2008.
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less, in 12 countries (out of 22 for which information was available) a trafficked
person was reported to have received a payment in damages or as compensa-
tion during 2008, and in 12 countries (out of 20) during 2009, either as a result
of court proceedings or from a different source. The nine countries in which
compensation payments were reported two years running were Austria, Den-
mark, France, Germany;, Italy, Netherlands, Spain, Sweden and the UK.

The research did not explore the numerous prevention methods in detail but
focused on finding out what information was available to migrants before
and after their arrival in a country where trafficked persons are reported to
have been exploited.

The Council of Europe Convention requires States to “consider appointing
National Rapporteurs or other mechanisms for monitoring the anti-trafficking
activities of State institutions and the implementation of national legislation
requirements”. Although the provision only requires States to “consider” making
such an appointment, there is every reason to suspect that the forthcoming EU
Directive will be significantly stronger on this point, making it a requirement
that EU Member States establish an independent National Rapporteur or
another equivalent mechanism. In March 2009 a conference hosted on the issue
of National Rapporteurs suggested that 12 EU States had already appointed a
National Rapporteur (or equivalent mechanism) to monitor national responses
to human trafficking. Researchers confirmed that nine of the EU’s 27 countries
had a National Rapporteur on trafficking (Cyprus, Czech Republic, Finland,
Latvia, Lithuania, Netherlands, Portugal, Romania and Sweden), while 16 did
not. Several (such as Sweden) were reported to pay attention primarily to cases
involving trafficking for sexual purposes. In several States (such as Belgium and
Spain) a different state institution is involved in monitoring anti-trafficking
responses. In three of the nine with a Rapporteur (Latvia, Lithuania and Swe-
den) the role of the Rapporteur was not fully independent from those involved
in anti-trafficking operations, limiting their independence and potentially
reducing their ability to monitor in a strictly independent way.

4. Conclusions and recommendations

The E-notes project has showed that there are substantial discrepancies
between EU Member States on fundamental aspects of anti-trafficking poli-
cy and practice within the EU, such as national legislation to prohibit human
trafficking and definitions (or interpretations by relevant government agen-
cies) of what constitutes trafficking, the existence of coordinating bodies and
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the process to identify trafficked persons. It also showed that several provi-
sions of international and national legislation that are intended to secure the
protection of the rights of trafficked persons still exist on paper alone and
their implementation has hardly begun in the majority of EU Member States.
The organisations taking part in E-notes believe that more effort should be
made by the European Union, by EU Member States themselves and by civil
society to strengthen the basis of the policy framework, at national and EU
levels, that is intended to stop human trafficking.

While substantial improvements are needed with respect to the implementa-
tion of many aspects of anti-trafficking policies in the EU, the following rec-
ommendations prepared by the E-notes project focus on the protection of
the rights of trafficked persons, as we are convinced that this should be the
core of any State’s efforts to counter trafficking in human beings. However, it
is with respect to prevention of trafficking and protection of trafficked per-
sons that relevant provisions are implemented the least.

Identification and referral of trafficked persons

The protection of the rights of trafficked persons can only be secured when

all presumed victims (irrespective of their cooperation with the authorities)

are identified as such. The E-notes findings show that identification is still a

very weak link. In order to improve the identification process in the Member

States we consider that it is essential that:

o Member States develop checklists and/or indicators, in cooperation
between law enforcement, prosecutors’ offices and service providers, to
assist in the identification of presumed victims of trafficking for any form
of exploitation. Additional indicators should be identified for every form
of exploitation, such as labour exploitation, domestic servitude, sexual
exploitation, forced begging, forced involvement in illicit activities etc. Spe-
cific indicators for the identification of child victims should be developed;

o Identification is not the responsibility of a single government agency but
should be carried out by multidisciplinary teams that including organisa-
tions providing services to trafficked persons;

o The national structures that are in place for referral, either National Refer-
ral Mechanisms (NRM) or others involved in implementing Standard
Operational Procedures (SOPS), should be based on close and regular
cooperation between law enforcement officers, immigration officials,
labour inspectors, relevant trade unions, child protection agencies, prose-
cutors’ offices and NGOs or other service providers;

o Access to justice for trafficked persons, including for claiming compensation,
is improved by guaranteeing free legal aid to all identified trafficked persons;
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All Member States ensure that an individual risk assessment is conducted
for all trafficked persons when it is proposed that they return to their
home country.

Monitoring

Further monitoring is essential, both at EU and national level, so that all rel-
evant stakeholders have a better understanding, not only of what exists on
paper in terms of what is supposed to be done in each country to stop traf-
ficking, but what is actually occurring in reality. For a good understanding of
the implementation, the effects and the impact of anti-trafficking policies in
the European Union, it is urgent that:

National Rapporteurs or other equivalent mechanisms should be indepen-
dent bodies (as agreed in The Hague Declaration, 1997), so as to guarantee
independent and comparable monitoring of results of anti-trafficking
actions. It is also important that the impact and the unforeseen or even neg-
ative effects of anti-trafficking measures should be identified and reported;
There should be more standardisation on relevant terminology, statistics and
ways of measuring (e.g., numbers of individuals prosecuted for trafficking);
There should be close cooperation between the EU and its Members States
and the members of GRETA, the independent monitoring body of the
Council of Europe Convention on Action against Trafficking in Human
Beings, in order to avoid unnecessary overlap in monitoring activities.

Legislation

Further monitoring is needed to ensure that all national legal frameworks
incorporate the definition of trafficking agreed in the 2002 Framework
Decision and the 2005 Council of Europe Convention.

There appears to be a significant need for a better understanding in many
EU Member States of the notion of “exploitation” and the various offences
linked to illegal exploitation, both when people are trafficked into
exploitation or for the purpose of exploitation and when people are sub-
jected to illegal exploitation without having been trafficked.

Coordination of anti-trafficking policies at national level

32

All Member States that have not done so yet should create a coordination
structure and a national action plan to give more coherence to their anti-
trafficking policies. Appropriate allocation of human and economic
resources is crucial for the efficient functioning of both of these. It would
consequently be appropriate for any future monitoring exercise to check
what resources are allocated in each EU Member State to finance a
national coordination structure and to support coordination activities.



1. INTRODUCTION

This report sets out to monitor and measure progress in the anti-trafficking
responses of the 27 countries which form the European Union (EU). Such
responses comprise the various laws, policies, measures and practices which
are expected to reduce levels of trafficking in human beings and to protect
and assist anyone who has been trafficked. It reviews previous attempts to
monitor such progress and to identify suitable indicators to be used in assess-
ing whether EU Member States are meeting their international or regional
commitments to take action to stop human trafficking and to protect and
assist people who have been trafficked.

1.1 Responsibility for this report

In 2009 an Italian non-governmental organisation (NGO), Associazione On
the Road,!! contacted NGOs in three other European countries and pro-
posed to establish with them a ‘European NGOs Observatory on Trafficking,
Exploitation and Slavery’ (abbreviated to E-notes). This report describes the
initiative they took together to monitor what governments throughout the
EU are doing to stop slavery, human trafficking and the various forms of
exploitation associated with trafficking, later associating NGOs in all the oth-
er 23 countries of the EU in this monitoring exercise.

The three other NGOs are: ACCEM (in Spain), ALC (in France) and La Stra-
da International (an eight-country network with an office in the Netherlands).
ACCEM is a not-for-profit organisation working in the field of migration,
based in Spain.!? ALC is also a not-for-profit organisation, but based in
France.!3 It provides services to both trafficked persons and any person work-
ing in prostitution, chiefly in the cities of Nice and Cannes. It coordinates
France’s national network for secure housing for trafficked persons, known as
“Ac.S€’14 La Strada International (or LSI) is a European network against traf-
ficking in human beings, based in the Netherlands, to which eight human
rights NGOs belong, located in countries both in and outside the EU°.
Together the four NGOs formed a steering group which oversaw the project.

11. www.ontheroadonlus.it

12. www.accem.es

13. www.association-alc.net

14. www.acse-alc.org

15. www.lastradainternational.org. The countries include: Belarus, Bulgaria, the Czech Republic, the for-
mer Yugoslav Republic of Macedonia, Moldova, the Netherlands, Poland and Ukraine.
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The NGOs were aware that individual governments, the European Commis-
sion and the Council of Europe were all engaged in distinct efforts to assess
the adequacy of anti-trafficking responses, but suspected that civil society, in
the form of NGOs and professional researchers working with NGOs, had an
important contribution to make and might be able to obtain or collate infor-
mation that other institutions would not. In part this is because the respons-
es to human trafficking in different EU Member States vary so much and, in
some instances, the authorities of different countries use identical terms to
mean different things or different yardsticks to measure the same things.
This has been an obstacle in particular to finding out how many people who
have been trafficked (i.e., ‘trafficked persons’) are identified, protected or
assisted each year in EU countries, and likewise how many traffickers are
investigated, prosecuted or convicted each year in EU countries.

As the establishment of any sort of Observatory costs a great deal of money,
the four organisations started out by working together on a project basis and
secured funding from the European Commission’s Directorate-General for
Justice, Freedom and Security (Prevention of and Fight against Crime Pro-
gramme) to monitor the progress that EU Member States were achieving in
their efforts to stop slavery, human trafficking and the exploitation associat-
ed with trafficking, and in particular to monitor whether they were meeting
the commitments that, as Member States of the EU or as States that have rat-
ified particular anti-trafficking treaties, they have made to protect and assist
people in EU countries who have been trafficked, whether the individuals
concerned are nationals of an EU Member State or a country outside the EU
(known in EU jargon as “third countries”).

The project started by putting an emphasis on the role of indicators to mea-
sure the progress of each EU Member State’s anti-trafficking responses. This
was translated into a research tool by identifying a long list of standard ques-
tions about these responses, which, it was hoped, would be relevant in assess-
ing anti-trafficking responses in every EU country.

1.2 The significance of ‘indicators’

Both the International Labour Organization, together with the European Com-
mission, and the authorities in many EU States have prepared lists of ‘indica-
tors’ to help identify trafficked persons, i.e., to detect the tell-tale signs that an
individual is being trafficked. These are intended for use by so-called frontline
agencies, including immigration officials, police, health workers and NGOs.
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However, the word ‘indicators’ is also used to signify other things. Many gov-
ernment agencies and NGOs use indicators in the context of their projects,
to monitor whether projects are delivering intended results. For example, the
Organisations for Economic Co-operation and Development (OECD) Devel-
opment Assistance Committee (DAC) Glossary of Key Terms in Evaluation
and Results Based Management defines an ‘indicator’ as a “Quantitative or
qualitative factor or variable that provides a simple and reliable means to
measure achievement [emphasis added], to reflect the changes connected to
an intervention, or to help assess the performance of a development actor”.
Some indicators are used specifically to measure performance: a ‘perfor-
mance indicator’ is defined by the DAC Glossary specifically as, “A variable
that allows the verification of changes in the development intervention or
shows results relative to what was planned”.

The present project set out to identify and use indicators that would show
whether an individual EU Member State was fulfilling its obligations at region-
al and international level to take action to stop trafficking in human beings, to
provide trafficked persons with appropriate protection and assistance and to
do so while respecting the human rights of the people involved, or using a so-
called “human rights approach” (see the Glossary for an explanation of this
term). It did so by identifying a series of standards among the many the EU
Member States are expected to respect and developing a set of questions which
were intended to assess whether these standards were being respected.

1.3 Results

Chapter 2 of the report summarises previous attempts to collect information
on anti-trafficking responses in all 27 EU countries. Chapter 3 reviews the
minimum standards that EU Member States have agreed to respect.

Chapter 4 explains the method used. The E-notes monitoring exercise devel-
oped a research tool that included a list of more than 200 standard questions
about anti-trafficking responses. Researchers who were identified by NGOs
in each of the EU’s 27 countries collected the information and submitted a
large volume of responses (more than 1,600 pages of answers to a standard
research protocol and many hundreds of pages of free text describing anti-
trafficking responses in each country).

Chapter 5 of the report summarises some of the findings of the monitoring
exercise, although it is only a précis of the substantial information that was
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collected about each country. It explores whether it is feasible or desirable to
present a general ranking of EU Member States in terms of the adequacy of
their any-trafficking responses.

Chapter 6 presents brief conclusions, noting that this report represents ‘work in
progress. The E-notes initiative has collected baseline information on many dif-
ferent issues, against which it should be possible to measure changes in future
years. It also confirmed that there are significant obstacles to collecting stan-
dard information about anti-trafficking responses throughout the EU, due to
inconsistent use of terminology and a lack of standardisation in the responses.

Chapter 7 consists of a set of country-by-country profiles of individual coun-
tries, summarising what is known about the pattern of human trafficking and
the anti-trafficking responses organised by the Government and its institu-
tions or NGOs in each of the 27 EU Member States. Chapter 8 contains trans-
lations of the Executive Summary into the EU’s principal national languages.
An appendix lists the questions used in the research protocol (Appendix 1).

More details of the information collected by E-notes can be found on the
E-notes website: www.e-notes-observatory.org.
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2. PREVIOUS EFFORTS TO MONITOR OR MEASURE
ANTI-TRAFFICKING RESPONSES IN EUROPEAN
UNION MEMBER STATES

A number of reports have been published already that attempted to describe
either patterns of human trafficking or responses to trafficking in all the
Member States of the European Union. The scope of such reports changed in
2004, when the number of countries involved increased from 15 to 25 (before
reaching the present total of 27 countries).

2.1 Reports addressing the whole of the European Union

Soon after the adoption of the Council Framework Decision of 19 July 2002 on
combating trafficking in human beings,'® the European Commission organ-
ised, together with the International Organization for Migration (IOM), a
“European Conference on Preventing and Combating Trafficking in Human
Beings (Global Challenge for the 21st Century)”. At the time of the confer-
ence in September 2002, various estimates were suggested of the number of
people who were trafficked in the European Union each year. None of the
estimates were based on much evidence. The largest estimate - 500,000 wom-
en trafficked each year — was attributed to the IOM, though it is unclear
where or when this estimate was made.!” Despite its vagueness, this estimate
was still being repeated in 2010 as if it had a factual base.!®

More recently, in September 2010 two European Parliament committees
reported that 43 percent of those trafficked in Europe are exploited in pros-

16. The text of the Framework Decision was published in the Official Journal of the European Commu-
nities, Official Journal L 203, pages 1 to 4, 1 August 2002, accessed at eurlex.europa.eu/LexUriServ/site/-
en/0j/2002/1_203/1_20320020801en00010004.pdf

17. The IOM has not made any estimate of this type in recent years, but has restricted itself, in public state-
ments and documents, to mentioning the numbers of trafficked persons of which it has specific knowledge,
mainly those assisted by the IOM. In an article published in November 2002, the IOM’s head of research
reported that the European Commission had made an estimate in 2001 that “an estimated 120,000 women
and children are being trafficked into Western Europe each year”, but he had been unable to discover on what
basis this the number was calculated (Frank Laczko, Human Trafficking: The Need for Better Data, November
2002, accessed on 13 September 2010 at www.migrationinformation.org/Feature/display.cfm?ID=66).

18. In a review of the implementation of Sweden’s 1998 law prohibiting the purchase of sexual services,
the current Attorney General of Sweden, Anna Skarhed, reported that, “According to estimates by the
International Organization for Migration (IOM) there are around 500,000 women trafficked to one of the
EU Member States each year”. Forbud mot kop av sexuell tjinst. En utvirdering 1999-2008, SOU 2010:49,
(Stockholm: 2010), accessed on 6 July 2010 at www.regeringen.se/content/1/c6/14/91/42/ed1c91ad.pdf.
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titution and 32 percent in menial labour, but did not provide an estimate of
what the total figure was.!®

The European Council published a set of “Conclusions” in May 2003 (Euro-
pean Commission reference 2003/C 137/01 of 8 May 2003) on the basis of
the Brussels Declaration that was issued at the end of the September 2002
European Conference. The annex to the Conclusions contained a set of “rec-
ommendations, standards and best practice” for Member States to take note
of, covering four topics (‘Mechanisms for Cooperation and Coordination,
‘Prevention of Trafficking in Human Beings) ‘Victim Protection and Assis-
tance’ and ‘Police and Judicial Cooperation’), and containing recommenda-
tions on 19 points.

An additional result of the September 2002 conference was that the European
Commission established a European Experts Group to provide it with advice.
In December 2004, the European Commission published a report by this
Group, The Report of the Experts Group on Trafficking in Human Beings. This
was not a country-by-country analysis of Member States’ responses to human
trafficking, but rather a commentary on the responses by governments that
were considered necessary. This contained a total of 132 recommendations,
most for action by Member States and some for action at European level.

In October 2005 the European Commission issued a Communication to the
European Parliament and Council on “Fighting trafficking in human beings -
an integrated approach and proposals for an action plan” (European Commis-
sion reference COM(2005) 514 final of 18 October 2005). This asserted that,
“The persons concerned [i.e., individuals who have been trafficked], their

19. Tougher penalties to prevent and combat trafficking in human beings, European Parliament, Justice and Home
Affairs press release, 2 September 2010, accessed on 8 September 2010 at www.europarl.europa.eu/-
news/expert/infopress_page/01980646-242-08-36-902-20100830IPR80645-30-08-2010-2010-
false/default_en.htm The estimated proportions referred to people being trafficked in the world as a whole,
not just in the EU. These estimates were quoted in a general Memo announcing in March 2010 that the draft
Directive had been referred by the Council to the European Parliament (Memo/10/108)). They were published
initially in 2005 by the International Labour Organization (ILO) in Patrick Belser, Michaelle De Cock and
Fahrad Mehran, ILO Minimum Estimate of Forced Labour in the World, ILO, Geneva, April 2005. This 2005
report estimated that 360,000 people were in some form of forced labour in all the industrialised countries of
the world (i.e., not only Europe, but North America, Japan, Australia and New Zealand, etc.), of whom 270,000
had been trafficked. Of the total of 360,000 in some forms of forced labour, 200,000 were reportedly subject-
ed to commercial sexual exploitation (i.e., 55 percent of the total) and 84,000 (23 percent of the total) to eco-
nomic exploitation (and 58,000 to mixed forms of exploitation and 19,000 to state-imposed forced labour).
Based on these estimates and in the absence of data that disaggregated EU countries from other industrialised
countries, it would be reasonable to estimate that a significantly higher proportion of those trafficked in
Europe than 43 percent are exploited in prostitution (i.e., at least 55 per cent and probably more).

38



needs and rights shall be at the centre of the EU policy against human traf-
ficking. This means first and foremost a clear commitment of EU institutions
and Member States to follow a human rights centred approach and to promote
it in their external relations and development policies” It reccommended that,

“The Council, in close cooperation with the Commission and on the
basis of an in-depth dialogue with civil society, should hold at least
once a year a political debate on the EU anti-trafficking policy and
assess its compliance with human rights standards and the need for
further action, e.g. improving schemes for assistance, protection and
social inclusion” (Part II).

It also commented (Part VI) that, “The EU anti trafficking policy must be
based on a clear picture of the actual extent of the problem at EU and glob-
al level”. However, it noted that, “[P]recise figures are not available, and law
enforcement data, although important, are not sufficient” The comments
made in 2005 on the paucity of data are still pertinent today and form the
background to this report, so it is appropriate to quote them in greater detail.
In footnotes, the Communication registered that,

“Neither the Commission nor Europol nor any other EU mechanism,
such as CIREFI (Centre for Information, Discussion and Exchange on
the Crossing of Frontiers and Immigration, set up by a decision of the
Ministers responsible for immigration on 30 November and 1 Decem-
ber 1992), is able to publish precise figures about the EU-wide extent
of trafficking in human beings” (footnote 66).

It also noted that,

“Data on trafficking in human beings should not only facilitate an assess-
ment of law enforcement activities but of the entire anti-trafficking policy
including measures related to prevention, to protection and support of
victims or to the impact of voluntary or forced return. Therefore, it is also

important to know, for example, how many trafficked persons benefited
from support provided by civil society organisations, how many benefited

from a residence permit and under what conditions, how many returned
to their countries of origin and what happened to them after three, five or

even more years [emphasis added]. Finally, it might be useful to know the
financial implications of anti-trafficking measures” (footnote 67).

The recommendation made about data in this Communication was that,
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“The future European Union Agency for Fundamental Rights should -
in line with its mandate and in close cooperation with the future Euro-
pean Migration Network (EMN) as well as with the Experts Group on
Trafficking in Human Beings - collect and analyse data on human
trafficking. It should develop methods to improve the comparability
and reliability of data at European level, in co-operation with the Com-
mission and the Member States”.

Perhaps the fact that several of the institutions being asked to act were not
yet in existence made it unlikely that this reccommendation would be heeded.
Nevertheless, two years later, at the request of the Experts Group, a consul-
tant was asked by the European Commission to prepare a manual focusing
on the issue of indicators and suggesting what indicators could be used to
allow EU Member States to measure their own progress in the development
of anti-trafficking responses,?® in particular responses that were in line with
the 132 recommendations made in The Report of the Experts Group on Traf-
ficking in Human Beings in 2004.%!

Meanwhile, at the end of 2005 the European Council published an EU Plan on
best practices, standards and procedures for combating and preventing trafficking in
human beings (European Commission reference 2005/C 311/01 of 9 December
2005). This was rather succinct, containing five key points, once again recogniz-
ing “the importance of taking forward a human rights and victims-centred
approach” (Point 3), requiring the EU as a whole to “strengthen its operational
response to trafficking in human beings” (Point 4) and Member States to “find
more and more intensive ways of taking forward cooperation” (Point 5).

A year later, in December 2006, came the first follow-up report on how the
EU Plan was being implemented (European Commission reference 16633/06
of 14 December 2006). On an objective concerning knowledge and data
about human trafficking (“To improve knowledge on the scale and nature of
trafficking in human beings...effecting the EU, to enable the EU to target
efforts better”) the report noted that the “EC [European Commission] is
working on the establishment of indicators for different types of trafficking.
This will be the basis for harmonised data collection.”

20. Measuring Responses to Trafficking in Human Beings in the European Union: an Assessment Manual. Draft
prepared by Mike Dottridge for the meeting on the EU Anti-Trafficking Day (18 October 2007), Directorate-
General Justice, Freedom and Security, European Commission. Accessed at tdh-childprotection.org/docu-
ments/measuring-responses-to-trafficking-in-humanbeings-in-the-european-union.

21. This report and others of the Experts Group can be accessed at ec.europa.eu/homeaffairs/doc_centre/-
crime/crime_human_trafficking_en.htm.
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Earlier the same year the European Commission had issued a report (Euro-
pean Commission reference COM(2006) 187 final of 2 May 2006) on the
implementation of the 2002 Council Framework Decision of 19 July 2002 on
combating trafficking in human beings. This noted that Member States were
supported to have complied with the Framework Decision by August 2004,
but by that time only four States had notified the Commission of the mea-
sures they intended to implement the Framework Decision. By the end of
2005, information had been received from most States, but four had still pro-
vided “no or only preliminary information” (Portugal, Luxembourg, Ireland
and Lithuania). The Commission consequently complained (diplomatically)
in the report that, “It should be noted that not all Member States have trans-
mitted to the Commission all relevant texts of their implementing provisions
in a timely fashion. The assessments and conclusions of the Report are there-
fore sometimes based on incomplete information”.

On the key question of whether their legislation had been amended to reflect
the definition of trafficking (“as being for the purpose of labour or sexual
exploitation”) contained in article 1 of the Framework Decision, the Com-
mission concluded that, out of the 21 States which had provided information,
“a large majority of the Member States seem to comply with Article 1”.

With respect to articles 4 and 5 of the Framework Decision, notably the
introduction of the concept of liability of legal persons in parallel with that
of natural persons for offences of human trafficking, the Commission noted
that the Czech Republic, Latvia and the Slovak Republic still did not have leg-
islation allowing that legal persons to be held liable for criminal offences.

The Commission concluded in 2006 that, “On the basis of the information
provided, the requirements set out in the Council Framework Decision
appear to have been largely met by Member States - either as a result of
pre-existing domestic laws, or through the implementation of new and spe-
cific legislation”.

On other issues the score card was more questionable:
o “[P]rotection and assistance regimes may be subject to further examina-
tion as the Commission received only limited information concerning
the implementation of Article 7(2) and (3)” (of the Framework Decision).

o “As regards particularly vulnerable victims, the Commission again
only received limited information, and thus cannot provide an exhaus-

tive evaluation in this respect.”
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Taken in total, the remarks in European Commission documents issued in
2005 and 2006 made it clear that the Commission itself had considerable dif-
ficulty in obtaining information from Member States about their responses
to human trafficking (whether legislation, prosecutions, protection of victims
or other response) and that the data that was available was not sufficiently
standardised to compare information on many questions. Further, next to no
information was provided by Member States about the ways in which they
were protecting or assisting adults and children who had been trafficked.

In October 2008 the European Commission issued a working document
(European Commission reference COM(2008) 657 final), entitled Evaluation
and monitoring of the implementation of the EU Plan on best practices, standards
and procedures for combating and preventing trafficking in human beings.

This paper gives an overview of anti-trafficking measures in the EU area and
Norway, based on the replies given by 23 EU Member States (out of the 27
which were Member States by this time) and Norway to a questionnaire cir-
culated by the Commission. It concluded that:

o The protection of trafficked persons in national legislation from pros-
ecution or criminal sanctions for offences committed as a consequence
of their situation as trafficked persons appeared to be insufficient;

o Long-term preventive measures were still insufficient, especially mea-
sures aimed at promoting gender equality;

o The total number of cases (of human trafficking) investigated in the
EU was 195 in 2001, 453 in 2003, 1,060 in 2005, and 1,569 in 2006;

o Very few countries were able to say how many trafficked persons
received protection;

» Replies regarding compensation showed that there was also a gap in
this field between legislation and enforcement;

o The majority of countries had adopted legislative measures in the field
of victim support;

o Most countries had introduced a reflection period for presumed trafficked
persons, varying from 30 days to 6 months. However, only five coun-
tries made relevant figures available. The total number of all those
granted a reflection period in these five countries in 2006-2007 was 56,
of which 30 cases were in Norway and only 26 in EU Member States;

o It was difficult to obtain information about the numbers of trafficked
persons who received assistance and “The vast majority of countries
do not even dispose of figures”. However, in countries where there were
relatively higher numbers of assisted trafficked persons (Austria, Bel-
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gium, Italy, Bulgaria and the United Kingdom), “figures on criminal
proceedings are also higher”, so it might be appropriate for the Euro-
pean Union to develop further regulations on victim support in order
to facilitate more prosecutions of traffickers;

o Little information was available about assisted return. “In many coun-
tries risk assessment by law enforcement agencies before return is not
regulated, or have very limited implementation”;

o In most countries an inter-agency coordinating body had been
appointed, but “national machinery still seems to be inadequate as far
as monitoring mechanisms are concerned”.

Once again, it was clear that inadequate data was available on a range of
issues. The Working Document itself concluded that, “Although the Commis-
sion and the Council have been particularly active in the field of victim assis-
tance and protection, the factual situation shows substantial weaknesses” in
these fields.

In 2009 further information became available about how anti-trafficking
responses were being monitored, when the Czech Presidency organised a
Conference of EU National Rapporteurs for Trafficking in Human Beings
(“Joint Action, Joint Analysis”) in Prague on 30 and 31 March 2009. A ques-
tionnaire circulated before the conference resulted in information being con-
tributed by 22 out of 27 EU Member States, 12 of which reported that they
had already appointed a National Rapporteur (or equivalent mechanism) to
monitor national responses to human trafficking. The note on the conference
that was circulated by the Council (European Commission reference 8722/09
of 17 April 2009) mentioned particular challenges that had been identified
during the conference, such as the need for comparable data, information on
trends and best practices.

So, by 2009, it was apparent from representatives of institutions exercising the
role of National Rapporteur that insufficient information was available about
patterns and trends (or human trafficking) within the European Union and
that the data that was available, whether about human trafficking or respons-
es to it, was still not sufficiently comparable.

It was in this context that the project that led to the current report was
devised: a context in which inaccurate information about the number of
trafficked persons continues to circulate and much information that EU
Member States make available does not use common definitions or stan-
dards, with the result that the data produced are not comparable.
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2.2 Other reports by governments or intergovernmental
organisations

The International Centre for Migration Policy Development (ICMPD) pub-
lished a report entitled Legislation and the Situation Concerning Trafficking in
Human Beings for the Purpose of Sexual Exploitation in EU Member States in
2009.22 The report explores how EU Member States’ legislation and policies
on trafficking in human beings for the purpose of sexual exploitation and
other relevant areas, such as prostitution, immigration and labour, influence
the situation concerning trafficking in human beings for the purpose of sex-
ual exploitation. It is based on information from interviews with 60 experts,
as well as documentary sources, in 17 EU Member States. The 17 were select-
ed to ensure regional balance, representation of new EU Member States, size
and location; and representation of various regimes regulating prostitution.

On the basis of the data that the authors obtained, the report reached the
conclusions that:

“The available quantitative data on trafficking in human beings allows for
the following tentative observations: (1) there is no clear increase in the
recorded number of victims of trafficking or in the number of criminal
cases of trafficking in human beings over time; (2) in most countries, the
majority of identified victims of trafficking were trafficked for the purpose
of sexual exploitation; (3) in a number of countries the absolute number
of identified victims of trafficking for labour exploitation has increased”.

On the specific issue of reflection delays, this ICMPD report observed that:

“The national legal provisions in most of the countries present some - at
times significant - gaps in regulating the granting of adequate reflection peri-
ods, access to residency permits and general assistance to the victims. The
research shows that often the assistance is provided to the victims of traffick-
ing by NGOs, whereas states are less active in the field of direct assistance”

The report concludes with 13 recommendations for EU Member States and
four for the European Commission or other European institutions.

The United Nations Office on Drugs and Crime (UNODC) published sever-
al different relevant reports in 2009. At the start of the year it issued a Glob-

22. The authors of this report are Blanka Hancilova and Camille Massey.
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al Report on Trafficking in Persons that contains entries on all 27 EU Member
States, as well as other countries in Europe and other regions. Each country
entry was structured to cover the “Institutional Framework”, “Criminal jus-
tice response”, “Services provided to victims” and any extra information
deemed relevant. It presents statistical information that the authorities of the
country concerned provided to the UNODC. So, for example, a chart records
that 92 individuals were suspected of the offence of trafficking in persons in
2005, but only seven in 2006 and 11 in 2007. It also contains information on
the number of women who spent time at NGO-run shelters in Vienna
between 2003 and 2007 (between 33 and 45). In other cases the details avail-
able are different. So, the entry on Belgium includes information on the
country of origin of trafficked persons: however, the statistics provided by
the Immigration Office in Belgium’s Federal Public Service of Home Affairs
included people who had been smuggled as well as those who had been traf-
ficked, without differentiating in the statistics between them. Sometimes the
information is about theoretical capacity to respond to trafficking cases, but
does not reveal what happens in practice. In Bulgaria, the entry notes that
there were three State-run shelters for child victims of trafficking in Bulgar-
ia, each with a capacity to house up to ten children. The statistics for 2007
suggested that a total of 53 children were identified as victims of traffickers.

Later in 2009 the UNODC published an analysis of the data in the Global
Report about countries in Europe, Trafficking in Europe; Analysis on Europe.
Like the present report, this compared the results from different countries in
Europe (whether EU Member States or not) and suggested what trends could
be identified. Talking about the five-year period from 2003 to 2008, it
observed that, “Belgium, Netherlands, Germany, Greece and Italy recorded
decreasing trends in the number of criminal proceedings over the last five
years, whereas Denmark, France and the United Kingdom reported rising
trends” (page 7). This report contains an estimate that the number of people
trafficked in all 38 countries in Europe was around 250,000 per year, basing
this estimate on a reported IOM estimate (the source was not cited) that about
120,000 women and children are trafficked every year through the Balkans
alone, along with the ILO’s estimate of the number of people trafficked into
forced labour in industrialised countries (which it cites as 270,000 in all indus-
trialised countries). However, the authors did not try to base this estimate on
the specific statistics published in the UNODC’s Global Report about numbers
of trafficked persons reportedly identified in each country.

The analysis emphasised that internal trafficking occurred more frequently
than previously reported, but qualified this by recording that cases of inter-
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nal trafficking had been “detected in at least 11 of the 38 countries consid-
ered in this study. In some countries, nationals are even the largest group of
victims. This is the case for the Netherlands where Dutch victims were by far
more numerous than other nationals. In 2007, the number of detected Ger-
man victims in Germany was 184 of a total of 689 victims, making them the
largest group of detected victims” (page 9).

As far as foreigners who were victims of traffickers are concerned, the report
sought to detect patterns on the basis of information provided by individual
countries, but ended up concluding that, “the available data indicate that
Europe is facing a rapid diversification of the origins of its human trafficking
victims. New nationalities have entered the European scene in the last few
years...In addition, trafficking of nationals (internal trafficking) is rapidly
and constantly increasing. Traditional human trafficking flows to Europe,
such as those originating from the Russian Federation, Ukraine, Lithuania
and Colombia have decreased sharply as of late” (page 16). When referring to
increases, however, the report did not give consideration to the possibility
that cases were being reported for the first time, rather than occurring for the
first time. It formed part of a corpus of reports that have referred to “rapid”
increases in numbers of trafficked persons, without questioning the accura-
cy of the data on which assessments are made (although it did comment that
“official statistics may over-represent incidents that are more easily detected
by the criminal justice systems” (page 16). Similar comments may be perti-
nent to other possible patterns identified in the report. For example, referring
to the proportion of traffickers’ victims who are children, the report noted
that, “In Europe as a whole, child victims account for about 10% of the vic-
tims detected. The share of minors increased from about 5% in 2003 to more
than 10% in 2008” (page 20). This estimated proportion seems remarkably
low when compared to the data now available from certain countries of des-
tination (see 2.3 below). For example, statistics collected between April 2009
and 2010 by the United Kingdom’s National Referral Mechanism indicated
that a quarter of all those who were the subject of referrals were children.

The US Department of State has published a Trafficking in Persons report once
a year since 2001, to assess whether individual countries around the world are
observing a set of minimum standards for the elimination of trafficking in per-
sons that were adopted in the Trafficking Victims Protection Act of October
2000. The US authorities regard these standards as applicable to the govern-
ments of all countries believed to have more than about a hundred victims of
what the Act calls “severe forms of trafficking”. The Act lists ten factors to be
considered as “indicia of serious and sustained efforts to eliminate severe forms
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of trafficking in persons” and the annual Trafficking in Persons report (known
as the ‘“TIP report’) seeks to measure these. The report categorises countries
into four groupings, from Tier 1 (fully compliant with US minimum standards)
to Tier 3 (not compliant). Being categorised as Tier 3 can trigger the withhold-
ing of non-humanitarian, non-trade-related assistance from the US to the
country concerned. Tier 2 is divided into two categories, with a ‘lower 2’ known
as the “Tier 2 Watch List” threatened with demotion (and with the possible
withholding of assistance that demotion might involve).

Initial editions of the US Department of State’s report did not mention all EU
Member States, but recent ones have done. The tier ranking in the last three
reports, issued in June of 2008, 2009 and 2010 respectively, is reported in
Table 1 below.

Table 2: US TIP report rankings of EU Member States, 2008 to 2010
Countries 2008 2009 2010

Austria
Belgium
Bulgaria
Cyprus
Czech Republic
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland

Italy

Latvia
Lithuania
Luxembourg
Malta
Netherlands
Poland
Portugal
Romania
Slovakia
Slovenia
Spain
Sweden

UK.
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In each year one EU Member State was regarded as performing so badly
that it was categorised in the “Tier 2 Watch List” (2WL), though the coun-
tries concerned differed: Cyprus in 2008, Latvia in 2009 and Malta in 2010.
Otherwise, the proportions remained fairly standard: 16 to 18 States
ranked in Tier 1 and 8 to 10 in Tier 2. Those which have remained contin-
uously in Tier 2 are Estonia, Greece, Latvia (dipping further down in
2009), Malta (similarly dipping further, but in 2010), Portugal, Romania
and Slovakia. However, it is important to underline that this ranking is
based on criteria that the US adopted in legislation shortly before the cur-
rent internationally recognised definition of trafficking in persons was
adopted by the UN in November 2000.

2.3 Reports on anti-trafficking responses in individual EU
countries

A wide range of publications have focused specifically on individual countries
in the EU, either analysing patterns of human trafficking or reporting on the
responses initiated by the Government and other relevant actors, such as non-
governmental organisations (NGOs) and intergovernmental organisations
(IGOs). Our researchers reported that in 21 countries, significant publications
on the issue of human trafficking had been published since the start of 2009
about human trafficking in the country or about people from that country
who have been trafficked elsewhere. Some of these are listed in Appendix B.

Relatively few of the reports about individual countries have focused specif-
ically on assessing whether a Government (or other authorities) is meeting
its legal obligations under either EU instruments or under the terms of the
Council of Europe Convention. The treaty-monitoring body established by
the Council of Europe Convention (GRETA) reportedly started reviewing
progress in individual States Parties in 2010. Their reviews will be based on
information provided by States Parties themselves, but it is likely that civil
society organisations will also make an unofficial contribution. For example,
in June 2010 an alliance of NGOs involved in anti-trafficking work in the
United Kingdom (UK), the Anti-Trafficking Monitoring Group, published a
report entitled, Wrong Kind of Victim. One year on: an analysis of UK measures
to protect trafficked persons. This assessed the UK’s legislation, policies and
practices in the first 12 months after the Council of Europe Convention
entered into force in the UK and concluded that the UK’s new anti-traffick-
ing measures were “not fit for purpose” and the UK Government was breach-
ing its obligations under the Council of Europe Convention.
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2.4 Reports proposing indicators to assess anti-trafficking
responses

Various attempts have been made to develop international and regional anti-
trafficking treaties into plans of action that consist of objectives accompanied
by benchmarks or standards which can be used to confirm whether or not a
particular benchmark has been achieved.

One of the first was issued by the Vienna-based International Centre for
Migration Policy Development (ICMPD) in 2006, Guidelines for the Develop-
ment and Implementation of a Comprehensive National Anti-Trafficking
Response. This suggested how an anti-trafficking plan of action should be
developed at national level in European countries and included an 18-page
“model strategy”, listing strategic goals and specific objectives and specifying
the evidence that would show whether a particular objective had been
achieved, i.e., an “indicator”.

The following year the European Commission published a manual contain-
ing a set of indicators devised specifically to assess whether the measures
outlined in the 2004 European Experts’ report (The Report of the Experts
Group on Trafficking in Human Beings) were being achieved by EU Member
States. The manual was issued as a ‘draft’ by the European Commission,
rather than a formal policy document. While the Experts’ report had con-
tained 132 recommendations, Measuring Responses to Trafficking in Human
Beings in the European Union: an Assessment Manual,?® presented a checklist
of 55 questions asking whether particular measures had been implemented
at national level, along with indicators to measure the results. The questions
were divided into four sections concerned with:

Guiding principles for all action to stop trafficking in human beings;
Action to prevent trafficking in human beings;

Action to protect and assist trafficked persons; and

Law enforcement strategies.

LS

Each of the 55 questions was accompanied by both an “Outcome Indicator”
and an “Impact Indicator”, the first seeking evidence on whether the action
necessary to achieve a particular objective had been implemented and the

23. Measuring Responses to Trafficking in Human Beings in the European Union: an Assessment Manual, Euro-
pean Commission, Directorate General Freedom, Security and Justice, October 2007.
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second to assess whether it had the desired effect. In each case, these were
accompanied by a “Means of Verification”, suggesting what the source of rel-
evant evidence was likely to be.

The manual was noted politely by participants at a conference marking the
European Union’s Anti-Trafficking Day (18 October 2007), but little action is
reported to have been taken subsequently to use it at national level to mea-
sure anti-trafficking responses. A representative of one national police force
attending the conference observed that the process of obtaining all the evi-
dence required to assess progress on the 55 questions was likely to be
extremely time-consuming.

In 2009 the UNODC issued an International Framework for Action to Implement
the Trafficking in Persons Protocol.* Based on the requirements of the UN Traf-
ficking Protocol, this sets out a set of objectives associated with the UN Protocol
and a set of indicators to measure whether objectives had been reached. The indi-
cators were either called “Framework Indicators” (these set a “Minimum standard
required for action against trafficking”) for each Objective, or “Operational Indi-
cators” to “Measure the implementation” and help monitor changes over time. So,
for example, in relation to one particular objective — “Ensure trafficked persons
have recourse to justice and their views and concerns are not excluded from the
criminal justice process” - the Framework Indicators are:

1. “Legal measures in place to provide trafficked persons with informa-
tion on their rights as well as on applicable administrative and judicial
procedures”; and

2. “Assistance available to enable the views and concerns of trafficked
persons to be presented and considered at appropriate stages of crim-
inal proceedings against offenders”.

Six measures are mentioned that are recommended to implement this objec-
tive, each of which is accompanied by its own Operational Indicators, one of
which is “Number of victims having participated in criminal proceedings or
in trials”, and another “Number of trafficked persons having benefited from
period of reflection” (Table 2, Protection/Assistance).

In these various manuals, some indicators are quantitative, while others are
qualitative. The European Commission’s Directorate General on Freedom,
Security and Justice has offered one definition of indicators as follows:

24. The author is Georgina Vaz-Cabral.
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“A characteristic or attribute which can be measured to assess an activ-
ity in terms of its outputs or impacts. Output indicators are normally
straightforward. Impact indicators may be more difficult to obtain, and
it is often appropriate to rely on indirect indicators as proxies. Indica-
tors can be either quantitative or qualitative.”?>

The apparent disadvantage of all three of the methods mentioned in this sec-
tion for using indicators to measure the progress of governments’ anti-traf-
ficking legislation, policies and methods is that it is time-consuming to col-
lect the evidence associated with indicators. Further, indicators often repre-
sent only an indirect measure of whether an objective is genuinely being pur-
sued. They are helpful in assessing whether ‘outcomes’ have been achieved,
but less efficient at measuring longer-term impact. In the case of government
policies and other action intended to stop human trafficking, there is almost
certainly no better way of finding out whether these are having their intend-
ed effect than interviewing people who have been trafficked to find out if the
measures were positive for them or not. However, in government circles, in
particular, there has been great reluctance to do this.

The methods to measure whether specific anti-trafficking objectives have
been achieved by individual governments (i.e., action to reduce the number
of people being trafficked, to prosecute traffickers and to protect people who
have been trafficked) are not necessarily the same as the methods required to
find out what the full impact is, both intended and unintended, of a govern-
ment’s anti-trafficking responses. Various publications have documented the
negative or counter-productive impacts that some anti-trafficking policies
have had. In 2009 and 2010 a toolkit to measure the impact of anti-traffick-
ing policies was reportedly being developed by a group of European NGOs,
Aim for human rights, La Strada Czech Republic, La Strada International and
SCOT-PEP (Scottish Prostitutes Education Project).26

25. Definition from the Glossary contained in Annex 3, page 99, of the Communication from the Com-
mission to the Council and European Parliament, ‘Evaluation of EU Policies on Freedom, Security and Jus-
tice, COM (2006) 332 final, 28 June 2006 (page 99).

26. The Right guide, A tool to assess the human rights impact of anti-trafficking policies, published in Decem-
ber 2010 and accessible at www.humanrightsimpact.org/themes/womens-human-rights/overview/.
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3. MINIMUM STANDARDS IN ANTI-TRAFFICKING
RESPONSES TO BE OBSERVED BY EU MEMBER STATES
AND POSSIBLE INDICATORS FOR MEASURING THEM

3.1 European Union standards

EU Member States were required by Council Framework Decision of 19 July
2002 on combating trafficking in human beings?’ to ensure that their legislation
defining and punishing the offence of trafficking in human beings covers
trafficking committed for a variety of purposes (different forms of exploita-
tion). The Framework Decision set minimum standards with respect to oth-
er issues, but was weak as far as protection and assistance for trafficked per-
sons (generally referred to in Council of Europe and EU official documents
as “victims”) were concerned. To remedy this, in March 2009 a draft of a new
Council Framework Decision (on preventing and combating trafficking in
human beings, and protecting victims, repealing Framework Decision
2002/629/JHA, EU document COM[2009] 136 final, of 25 March 2009) was
issued. During 2009, discussions on the provisions in this proposal took place
between the European Commission and EU Member States.

The process for adopting this new Framework Decision was affected by the entry
into force of the Lisbon Treaty in December 2009, which meant that new legisla-
tion would in future be adopted by a majority of Member States at the Council,
together with the European Parliament. The new instrument was tabled by the
European Commission in March 2010 as a Directive of the European Parliament
and of the Council on preventing and combating trafficking in human beings, and
protecting victims, repealing Framework Decision 2002/629/JHA.

As proposed by the European Commission in March 2010 and agreed by the
European Parliament in September 2010, the new Directive would strength-
en victims’ rights in criminal proceedings and victim support and mean that
sanctions would not be applied to trafficked persons. It also contains provi-
sions on the prosecution of offenders and prevention and would require the
establishment of National Rapporteurs or equivalent mechanisms to monitor
anti-trafficking measures in each EU Member State.?8 As far as protecting the

27. Official Journal of the European Communities Official Journal L 203, pages 1 to 4, 1 August 2002,
accessed at eurlex.europa.eu/LexUriServ/site/en/0j/2002/1_203/1_20320020801en00010004.pdf

28. Proposal for a Directive on preventing and combating trafficking in human beings and protecting victims,
repealing Framework Decision 2002/629/JHA, MEMO/10/108, Brussels, 29 March 2010, accessed on 26 June
2010 at europa.eu/rapid/pressReleasesAction.do?reference=MEMO/10/108.
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human rights of trafficked persons are concerned, it is the provisions con-
cerning protection of trafficked persons in the course of criminal proceed-
ings and concerning assistance that are novel in this Directive.

The March 2010 proposal was referred to the European Parliament. In Septem-
ber, the Parliament’s Civil Liberties and Women’s Rights committees tabled a set
of amendments to the draft directive. These included the suggestion that know-
ingly using the sexual or other services of a trafficked person should be made a
criminal offence. On the issue of protection, the draft directive as amended by
the Parliament’s committees would require States to provide trafficked persons
with “accommodation, medical care to help them recover and witness protec-
tion so that they are not afraid to testify against the perpetrators of crime. They
should have access to free legal advice and representation - ‘including for the
purpose of claiming compensation and asserting withheld wages’ - as soon as
the person has been identified as a victim of trafficking in human beings”?®

In mid-September 2010, discussions were scheduled to start between the
European Parliament and the Council over the final provisions of the direc-
tive. However, this new Directive on preventing and combating trafficking in
human beings, and protecting victims had not been finalised and was not in
force at the time of writing (September 2010).

Consequently, its provisions remained slightly vague and did not seem
appropriate to use as the main reference point in this monitoring exercise to
assess the extent to which EU Member States are respecting their interna-
tional obligations, especially as the main monitoring exercise took place in
2010, between April and June.

However, clear standards which are broadly similar to those proposed in the
new Directive were already adopted in 2005 in a Council of Europe Conven-
tion, which has been ratified by 19 EU Member States and signed by seven oth-
ers (i.e., has been acknowledged as an appropriate regional standard in 26 of
the EU’s 27 Member States). The E-notes monitoring exercise has consequent-
ly used this Convention as its main point of reference in identifying standards
by which EU Member States are already expected to abide. The exercise
involved trying to identify questions that would act as indicators to determine
whether certain minimum standards were being respected by each State.

29. Tougher penalties to prevent and combat trafficking in human beings, European Parliament, Justice and Home
Affairs press release, 2 September 2010, accessed on 8 September 2010 at www.europarl.europa.eu/news/expert/-
infopress_page/01980646-242-08-36-902-20100830IPR80645-30-08-2010-2010-false/default_en.htm
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3.2 The Council of Europe Convention

Ministers from Council of Europe Member States agreed the Council of
Europe Convention on Action against Trafficking in Human Beings in Warsaw
on 16 May 2005.30 It entered into force on 1 February 2008 in the ten Coun-
cil of Europe States where it had been ratified by October 2007, which includ-
ed six EU Member States (Austria, Bulgaria, Cyprus, Denmark, Slovakia and
Romania). By then, more than ten other EU Member States had also signed
the Convention, thereby signalling their intention to ratify it.

By August 2010 the Convention was in force in a total of 19 EU Member
States (Austria, Belgium, Bulgaria, Cyprus, Denmark, France, Ireland, Latvia,
Luxembourg, Malta, the Netherlands, Poland, Portugal, Romania, Slovak
Republic, Slovenia, Spain, Sweden and the United Kingdom), along with 11
other Council of Europe States outside the EU. It had been ratified by seven
other EU Member States (Estonia, Finland, Germany, Greece, Hungary, Italy
and Lithuania). A further six other Council of Europe States that are not in
the EU have signed but not yet ratified the Convention.?!

This meant that, by August 2010, 26 out of 27 EU States had formally acknowl-
edged the Council of Europe Convention as a standard to respect and imple-
ment, i.e., all EU States except the Czech Republic. For this reason it seems rea-
sonable to regard the Council of Europe Convention as a regional standard that
virtually all EU Member States now regard as appropriate to respect (and many
had committed themselves to respecting by the end of 2009), notably with
respect to the protection of the human rights of people who are trafficked.

3.3 Summary of the provisions of the Council of Europe
Convention

The Convention contains a Preamble and ten chapters. Chapter I deals with
its purposes and scope, the principle of non-discrimination and definitions;
Chapter II deals with prevention, cooperation and other measures; Chapter III
deals with measures to protect and promote the rights of victims, guarantee-
ing gender equality; Chapter IV deals with substantive criminal law; Chapter

30. Council of Europe Treaty Series -No. 197. The full text in English can be downloaded at www.coe.int/-
T/E/human_rights/trafficking/PDF_Conv_197_Trafficking_E.pdf. It also been translated into French and
Spanish, and possibly other languages.

31. www.coe.int/t/dghl/monitoring/trafficking/default_en.asp, accessed on 14 January 2010 and 15 July 2010.
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V deals with investigation, prosecution and procedural law; Chapter VI deals
with international cooperation and cooperation with civil society; Chapter
VII sets out the Convention’s monitoring mechanism; lastly Chapters VIIIL, IX
and X deal with the relationship between the Convention and other interna-
tional instruments, amendments to the Convention and final clauses”32

3.3.1 Definitions of human trafficking and victims of the crime of trafficking

The Convention sets out the same definition of human trafficking as that
adopted five years earlier in the UN Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children (2000), which supple-
mented the UN Convention against Transnational Organized Crime (2000),
and likewise contains the same definition as the UN Protocol of trafficking
cases involving children (anyone aged under 18). The definition concerning
children is slightly different to the definition concerning adults. For the pur-
poses of the Council of Europe Convention (article 4(c)), “The recruitment,
transportation, transfer, harbouring or receipt of a child for the purpose of
exploitation shall be considered ‘trafficking in human beings’ even if this
does not involve any of the means set forth in” article 4(a), which lists the
abusive means that have to be used to recruit an adult if the case is to be con-
sidered one of trafficking as: “the threat or use of force or other forms of
coercion, of abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of payments or benefits
to achieve the consent of a person having control over another person”.

For both adults and children, the definition of “exploitation” is the same:
“Exploitation shall include, at a minimum, the exploitation of the prostitu-
tion of others or other forms of sexual exploitation, forced labour or ser-
vices, slavery or practices similar to slavery, servitude or the removal of
organs” (article 4(a)).3

32. Paragraph 37, Council of Europe Convention on Action against Trafficking in Human Beings Explanato-
ry Report, Council of Europe Committee of Ministers document CM(2005)32 Addendum 2 final, 3 May
2005, accessed on 4 January 2010 at wcd.coe.int/

33. The Council of Europe has adopted other agreements governing the removal of body organs, tissues and
cells, notably its Additional Protocol to the Convention on Human Rights and Biomedicine concerning Transplan-
tation of Organs and Tissues of Human Origin (2002). Paragraph 119 of the Explanatory Report to the Addi-
tional Protocol specifies the following: “As stated by Article 21 of the Convention [“The human body and its
parts shall not, as such, give rise to financial gain or comparable advantage”], the human body and its parts
shall not, as such, give rise to financial gain. Any trade in organs and tissues for direct or indirect financial
gain, as defined by Article 21 of this Protocol is prohibited. Organ trafficking and tissue trafficking are impor-
tant examples of such illegal trading and of direct financial gain. Organ or tissue traffickers may also use coer-
cion either in addition to or as an alternative to offering inducements. Such practices cause particular concern
because they exploit vulnerable people and may undermine people’s faith in the transplant system”
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The Convention “applies to all victims of trafficking: women, men and chil-
dren and says that a victim is any person who is subject to trafficking as
defined in the Convention. The consent of a victim to the exploitation
involved is irrelevant. The Convention applies to all forms of exploitation:
sexual exploitation, forced labour or services, slavery or practices similar to
slavery, servitude and removal of organs; and it covers all forms of traffick-
ing: national and transnational, related or not to organised crime”34

3.3.2 Key steps that States Parties are required to take

States Parties (i.e., States which ratify the Council of Europe Convention)
commit themselves to taking individual and collective action to criminalise
trafficking as well as a range of other minimum steps necessary to respect
and protect the rights of trafficked persons. These steps include, among oth-
ers, ensuring that:

 coordination at national level is established or strengthened between
agencies and organisations involved in preventing and combating traf-
ficking in human beings (article 5). This means States Parties are
required to coordinate the various “sectors whose action is essential in
preventing and combating trafficking, such as the agencies with social,
police, migration, customs, judicial or administrative responsibilities,
non-governmental organisations, other organisations with relevant
responsibilities and other elements of civil society”;3>

o a mechanism is in place for the accurate identification of trafficked
persons (article 10);

 persons reasonably believed to have been trafficked are granted at least
30 days to reflect and recover in the country where they have been
identified (article 13), during which time they are to be offered assis-
tance and protection and may not be expelled, even if they have no
legal right to be in the country concerned - regardless of whether they
agree to participate in any proceedings the authorities may initiate
against those responsible for trafficking or exploiting them;

o ifatrafficked person is required to leave a country where they have been
identified as ‘trafficked, the departure should “preferably be voluntary”
and their return to their country of origin is to be “with due regard” for
their “rights, safety and dignity” (article 16), meaning that the authorities

34. ‘Scope of the Convention, Council of Europe’s action to combat trafficking in human beings, Minis-
ters’ Deputies, Information documents, CM/Inf(2008)28, 9 June 2008.

35. Paragraph 102, Council of Europe Convention on Action against Trafficking in Human Beings Explana-
tory Report.
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have an obligation to assess the risks associated with their return and not
to proceed with it if significant risks are identified; and that

o trafficked persons have access to redress, including compensation
(article 15).

3.3.3 Minimum standards for protection and assistance for trafficked persons

Unlike the preceding UN Trafficking Protocol and EU instruments introduced
to standardise responses to human trafficking in the EU (notably the July 2002
EU Framework Decision), the Council of Europe Convention sets out minimum
standards concerning assistance and protection measures which States Parties
must take to protect and respect the rights of trafficked persons. Among them
are requirements to unconditionally ensure to persons reasonably believed to
have been subjected to trafficking an adequate standard of living and to provide:

o what it calls “appropriate and secure accommodation”;

o access to emergency medical treatment;

o translation and interpretation services;

o counselling and information on their legal rights; and

o legal assistance.?®

In this context, “unconditionally” means that these forms of assistance may
not be made conditional on a presumed trafficked person’s willingness to act
as a witness.3”

The Convention also calls for “effective policies and programmes to prevent
trafficking in human beings” (article 5.2) and requires that, in pursuing such
policies and programmes, States Parties shall “promote a Human Rights-
based approach” and “use gender mainstreaming” (article 5.3).

A human rights-based approach (see Glossary) to combating trafficking in
human beings requires that, “The human rights of trafficked persons shall be
at the centre of all efforts to prevent and combat trafficking and to protect,
assist and provide redress to victims”3® This relates to the obligations of
States to prevent, investigate and prosecute traffickers and to assist and pro-

36. Article 12.1 (a) to (e), Council of Europe Convention on Action against Trafficking in Human Beings.
37. Article 12.6, Council of Europe Convention, stating that, “Each Party shall adopt such legislative or oth-
er measures as may be necessary to ensure that assistance to a victim is not made conditional on his or
her willingness to act as a witness”

38. UN High Commissioner for Human Rights, Recommended Principles on Human Rights and Human
Trafficking, Principle 1, in Recommended Principles and Guidelines on Human Rights and Human Traffick-
ing, Office of the UN High Commissioner for Human Rights, New York and Geneva, 2002.
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tect trafficked persons. This principle confirms that, when States consider
their priorities with respect to anti-trafficking measures, taking into account
issues such as migration and how to make the criminal justice system effec-
tive, as well as human rights, priority must be given to the human rights obli-
gations accepted by the State under international human rights law.

Giving primacy to human rights also implies that anti-trafficking measures
should not “adversely affect the human rights and dignity of persons”3° This,
in turn, imposes an obligation on States to evaluate the impact of their anti-
trafficking measures in order to check their effects (and, if necessary, take
corrective action). Article 29 of the Convention requires States Parties to
“consider appointing National Rapporteurs or other mechanisms for moni-
toring the anti-trafficking activities of State institutions and the implementa-
tion of national legislation requirements”, but does not make appointing a
National Rapporteur mandatory (whereas the draft Directive under discus-
sion in September 2010 stipulates that, “National monitoring systems such as
National Rapporteurs or equivalent mechanisms should be established by
Member States... in order to carry out assessments of trends in trafficking in
human beings trends, measure the results of anti-trafficking actions, and reg-
ularly report to the relevant national authorities”).

States Parties are also required to take action to “discourage the demand that
fosters all forms of exploitation of persons...that leads to trafficking” (article
6), i.e., identify and reduce demand for the various forms of exploitation
associated with trafficking. They are required to “consider” making it an
offence to use the services of a person who is being exploited “with the
knowledge that the person is a victim of trafficking in human beings” (arti-
cle 19). The Explanatory Report issued alongside the Convention comments
that, “the provision is not concerned with using the services of a prostitute as
such. That comes under Article 19 only if the prostitute is exploited in con-
nection with trafficking of human beings...” (paragraph 233).

3.3.4 Measures to protect and assist trafficked children

The Convention contains various provisions which are specific to children,
regarding their protection and assistance and also the prevention of child

39. Ibid., Principle 3, “Anti-trafficking measures shall not adversely affect the human rights and dignity of
persons, in particular the rights of those who have been trafficked, and of migrants, internally displaced
persons, refugees and asylumseekers”.
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trafficking. With regard to identification, “When the age of the victim is
uncertain and there are reasons to believe that the victim is a child, he or she
shall be presumed to be a child and shall be accorded special protection mea-
sures pending verification of his/her age” (article 10.3).

On the issue of protection, “as soon as an unaccompanied child is identified
as a victim” (of a crime related to trafficking), States Parties are required to
“provide for representation of the child by a legal guardian, organisation or
authority which shall act in the best interests of that child” (article 10.4(a)).
This requirement to appoint a temporary legal guardian to act in the child’s
best interests is in addition to the obligation imposed on the State itself by a
separate convention, already ratified by all EU and Council of Europe Mem-
ber States, the UN Convention on the Rights of the Child, which requires them
to ensure that, “In all actions concerning children, whether undertaken by
public or private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be a pri-
mary consideration”40

The Convention specifies that, in the context of police investigations and
legal proceedings (i.e., trials and pre-trial hearings), children who have
been trafficked “shall be afforded special protection measures taking into
account the best interests of the child” (article 28.3), in addition to a range
of measures that are suggested to protect trafficked adults involved in legal
proceedings. If they are nationals of another State, children may not be
returned, “if there is indication, following a risk and security assessment,
that such return would not be in the best interests of the child” (article
16.7). The authorities are consequently under an obligation to carry out a
risk and security assessment when considering a child’s possible return, in
addition to any prior risk assessments.

In the context of prevention, States Parties are required to “use...a child-sen-
sitive approach” (article 5.3) and to take measures to “reduce children’s vul-
nerability to trafficking, notably by creating a protective environment for
them” (article 5.5), to make them less vulnerable to trafficking and enable
them to grow up without harm and to lead ordinary lives.*! The requirement
to create a “protective environment” for children is particularly relevant for

40. UN Convention on the Rights of the Child (1989), article 3.1.

41. Paragraph 106, Council of Europe Convention on Action against Trafficking in Human Beings Explana-
tory Report, Council of Europe Committee of Ministers document CM(2005)32 Addendum 2 final, 3 May
2005. Accessed on 4 January 2010 at wcd.coe.int/
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States from where children are known to have been trafficked, but also
imposes an obligation on destination States to put “in place a system for
monitoring and reporting abuse cases” and “programmes and services to
enable child victims of trafficking to recover and reintegrate”*?

3.3.5 Treaty-monitoring body

The Convention also established a treaty monitoring mechanism, an inde-
pendent body of experts mandated to assist States in their implementation of
this treaty, the Group of experts on action against trafficking in human
beings (GRETA). Article 36 of the Convention requires the GRETA to “mon-
itor the implementation of this Convention by the Parties”.

Candidates were nominated by States Parties and 13 members were elect-
ed in December 2008. Pursuant to Article 38 paragraph 1 of the Conven-
tion and Rules 1 and 2 of the Rules of procedure for evaluating implementa-
tion of the Council of Europe Convention on Action against Trafficking in
Human Beings by the parties, GRETA is to evaluate the implementation of
the Convention by the States Parties following a procedure divided in so-
called “rounds”. GRETA decided that the duration of the first evaluation
round was to be four years, starting at the beginning of 2010 and finishing
at the end of 2013.

In February 2010 the GRETA published a 13-page Questionnaire for the
evaluation of the implementation of the Council of Europe Convention on
Action against Trafficking in Human Beings by the parties (GRETA(2010)1).
On some questions this requires the collection of much the same informa-
tion as the Protocol prepared for the E-notes monitoring exercise. The first
GRETA evaluation round was initiated by addressing, in February 2010,
the questionnaire to the first ten countries which became Parties to the
Convention.

42. Ibid.
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4. METHODS USED TO COMPILE THIS REPORT

4.1 The information that was compiled

The information in this report about anti-trafficking response in each EU
Member State was compiled by individual researchers in each of the 27
countries. They were recruited by the NGO in each country which was
identified by On the Road and invited to take part in the E-notes monitor-
ing exercise. Each researcher used the same research protocol, though
some questions were directed specifically at researchers in countries
which are generally the places of origin of trafficked persons and some
specifically concerned the countries which are generally the destinations
where trafficked persons are exploited.

An independent consultant, Mike Dottridge, was employed to develop a
research protocol that was used for collecting information about anti-traf-
ficking responses in each of the 27 EU Member States.

The research protocol contains ten sections. An introductory section collects
information about the respondent and a concluding section asks for feed-
back. The other eight sections ask questions about anti-trafficking responses,
divided into eight topics, as follows:

1. Adequacy of national legislation to stop human trafficking, slavery and

servitude;

2. Existence of a structure at national level to coordinate anti-trafficking
measures and existence of a referral system;
Identification;
Protection;
Assistance;
Access to justice
Prevention of human trafficking (children and adults); and
Monitoring and Evaluation of Anti-Trafficking Measures.

NI W

When selecting these topics, the focus was put on the protection of the human
rights of trafficked persons, as in general this is an aspect of anti-trafficking
policies that NGOs are relatively well informed about and which State institu-
tions responsible for anti-trafficking policy are known to have neglected.

An initial draft of the protocol contained less than 100 questions. This was
reviewed by the four steering group member organisations, as a result of

which the number of questions asked was increased. The research protocol
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used during a pilot phase contained 178 questions. During this phase, in
February-March 2010, the three NGOs in France, Italy and Spain filled in
the answers to the protocol, while La Strada International asked its mem-
ber in Poland to do so. The protocol was amended in the light of which
questions seemed to have resulted in useful information (and which did
not), and also in the light of recommendations from some of the steering
group organisations that questions should be added on more issues. As a
result the definitive research protocol that was eventually used was 60
pages long, contained a total of 230 questions (220 of which related to
information about human trafficking). Indeed, the total number of ques-
tions was even greater, as some individual questions contained up to six or
more sub-questions. The questions themselves are reproduced in Appendix
A, while the original research protocol also suggested possible sources of
information might be and indicated what type of answer was expected
(‘ves, ‘no’ or something different).

Almost all the researchers attended a one-and-a-half day orientation session
in Rome at the beginning of April 2010, when some final changes were
agreed to the draft protocol. The final version was sent to all the researchers
shortly afterwards, along with a Glossary (substantially the same as the one
reproduced in Appendix B, details of the standards (with respect to anti-traf-
ficking responses) that EU Member States were expected to implement and
instructions on how to use the research protocol.

In Chapter 5, which summarises our findings, there are some references to
the specific question in the protocol (in brackets, e.g., “Q101” for Question
number 101), in case readers wish to check in Appendix 1 what the question
was. In the actual protocol, questions were listed in one column, the next col-
umn suggested where relevant information might be obtained and a final
column indicated what sort of answer was required, i.e., “Yes” or “No” or “Not
relevant” (“Yes/No/n/a”), or a more substantial, qualitative response.

In the hope that responses would be comparable and would reveal interest-
ing patterns across the 27 EU countries, as many responses as possible were
of the “Yes/No/n/a” variety. This evidently meant that interesting details
might be lost, so researchers were requested to present extra information in
free text form. Approximately 200 of the answers could be presented in
“Yes/No” format.

During May and June 2010, researchers collected information in response to
the questions in the protocol. They also had to provide free text answers to
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several questions and to draw up a ‘country profile’ or summary of the main
characteristics of both the pattern of trafficking cases in their country and
the main anti-trafficking responses. These are presented in this report in an
annex entitled ‘Basic information about patterns of human trafficking and
anti-trafficking responses in each EU Member State’

The researchers were asked to monitor how much time they spent collecting
the information required and preparing answers. The 19 responses received
on this point indicated that researchers had taken an average of 26% days to
obtain the information necessary and to fill in the research protocol, though
the amount of time varied considerably, taking less that ten days in two cas-
es and more than 40 days in four others.

In July 2010 the information provided by 27 researchers was processed and
entered into a simple data-base by an On the Road staff member, using an
Excel spreadsheet to record the answers to most of the questions concern-
ing all 27 countries. This process of data entry took about ten days. By the
following month it was possible to analyse the data to see what, if any pat-
terns were apparent, i.e., noting the numbers of countries where positive or
negative answers were recorded on particular questions. The results are
presented in Chapter 5 below. In addition, some researchers were able to
obtain substantial extra information, unfortunately too detailed to be
recorded in this report. However, collectively the information gathered by
the 27 researchers represents a baseline against which it should be possible
to report on future changes - both in governments’ anti-trafficking
responses and in the quality of data collection on the issue of human traf-
ficking in the EU as a whole.

4.2 Limitations on the information that was collected

The research process demonstrated two weaknesses, which those organising
the project were already aware of at the outset:

1. that much information about the anti-trafficking responses of govern-
ment agencies is not freely available. Even government officials expe-
rience some difficulties in getting hold of it;

2. that the situation in EU Member States varies so greatly that asking
standard questions in every country does not give a clear impression
of what is going on, nor does it generate information about each coun-
try that makes it easy to compare developments in all EU countries.
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On the first point, it seemed reasonable (but only in theory) to assume that
relevant data for what happened in 2009 might be available by May 2010,
for example on how many trafficked persons were formally identified in
each country in 2009. In practice, data about 2009 was largely incomplete
at the time of the monitoring exercise; on the other hand, data about what
happened in 2008 was generally available by May 2010 (at least if relevant
information was ever to become available). As significantly less EU Mem-
ber States had ratified the Council of Europe Convention by mid-2008
than by mid-2010, being able to find out only what happened in 2008, and
not what happened in 2009, was a distinct disadvantage. However, it
implies that any similar investigations in the future by NGO researchers or
others outside government should assume that quantitative data on the
year that has immediately passed may not be available until 12 months lat-
er or even longer.

On the second point, many researchers found it impossible to find the
answers to questions asked in the protocol. There were some specific ques-
tions on which responses were only expected from some researchers (for
example, when questions were specifically about what happens in countries
of origin, there were usually nine responses). On others where the question
was relevant for all 27 EU Member States, answers were often left blank, with
the average number of filled in questions at less than 20. This meant that, on
many of the issues on which the monitoring exercise set out to find out what
was happening throughout the EU, we could not reach a conclusion that
applies to all countries, but only some of them.

As noted earlier, it also proved difficult for researchers to obtain details
relating specifically to children who had been trafficked. As in other traf-
ficking cases, it was apparent that there is a relatively high level of confu-
sion about which children (particularly separated or unaccompanied chil-
dren) should be regarded as ‘trafficked’ While it seems relatively clear
when adolescents from one country are moved to another country to earn
money in the sex industry, the process of identification is significantly less
clear in cases involving begging, illegal activities (such as pick-pocketing,
burglary or the cultivation of cannabis) or other economic activities, such
as domestic work, when there is no tangible evidence that the child con-
cerned has been subjected to violence, threats or other forms of coercion
that suggest a case of forced labour. It also seems that routine cases involv-
ing the commercial sexual exploitation of children in their own country
are not regarded by the police or other authorities in most EU countries as
cases of trafficking.
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4.3 Indicators for assessing whether standards are being met

Early on in the project an attempt was made to identify a limited set of key
issues or indicators on which it might be able to ascribe a number of points
to each country in an attempt to measure the overall performance of the
country’s responses to human trafficking.

Five key issues were identified to measure and the next chapter (5.1.2)
discusses progress across the EU as a whole on these five. However, when
specific points were ascribed to each country for its performance on these
or other issues, the results were not found to be meaningful. In part this
was because it was clear that the lack of progress on some specific issues
(such as the adoption of a National Referral Mechanism or a single
national procedure for the formal identification of presumed trafficked
persons) did not necessarily mean that the country concerned was per-
forming badly: rather, that it had opted to try out different methods, some
with satisfactory results.

Some EU Member States do feature regularly in references below to a
lack of dedicated facilities for trafficked persons (such as Ireland and
Romania with respect to accommodation) or a lack of specialised protec-
tion (such as Ireland and Latvia with respect to in-court protection for
trafficked persons providing evidence in court). However, even in coun-
tries with relatively substantial experience of protecting presumed trafficked
persons, some worrying weaknesses were found. Further, it was apparent
that our 27 researchers were not yet assessing their country’s perfor-
mance in identical ways (even though the E-notes project set out what
standards were expected to be achieved by States) and that some were
more critical than others.

Unlike the annual US Department of State’s trafficking in persons report,
this report does not contain a ranking of EU Member States, starting
with those performing best and ending with those performing worse, nor
does it categorise them into particular tiers. However, this might be pos-
sible in the future, particularly if the number of indicators that are mea-
sured is reduced.
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5. COMPARISON OF THE RESPONSES TO HUMAN
TRAFFICKING IN THE EUROPEAN UNION DURING
2008 AND 2009

5.1 General characteristics of trafficking patterns and anti-
trafficking responses in EU Member States

5.1.1 How the researchers categorised their countries

The priority that States and other institutions should give to different kinds of
anti-trafficking responses should vary according to the types of trafficking which
are reported to occur in their country, e.g., whether it is a country of “origin” (of
trafficked persons), of “transit” or of “destination”. In country of origin people are
recruited by traffickers, but not necessarily exploited, in which case the empha-
sis should probably be on preventive strategies and on protection and assistance
for trafficked persons who are citizens of the country upon their return to their
country. In a country of destination, on the other hand, where most of those who
are trafficked come from abroad and many do not have a right to remain in the
country, it is particularly important that the authorities should have an adequate
mechanism or procedure for identifying trafficked persons who require protec-
tion and assistance and for enabling them to remain in the country while they
recover and potentially take part in legal proceedings against traffickers.

Researchers were asked to summarise whether their particular country was a
country of origin, transit or destination, or a combination of several of these.
This categorisation did not take account of cases of internal trafficking. Rel-
atively few were categorised as only one of the three categories (two, France
and Portugal, were described as principally countries of destination). The
other 25 were considered to be a combination: one as both origin and desti-
nation; ten as both transit and destination; and nine as all three.

5.1.2 Progress towards selected key standards

Chapter 3 outlined some of the points on which States Parties are required to
take action to implement the Council of Europe Convention. Most of these
were the subject of our questions. When looked at altogether, these do not
paint a black and white situation about which countries are making plenty of
progress towards meeting their commitments and which ones are not. To
throw some key issues into relief, the following table summarises the situa-
tion that our researchers noted on five particularly key points.
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Table 3: Progress in the EU on a selection of key points for anti-trafficking

responses

Requirement

Coordination of
anti-trafficking
responses at
national level

Identification
of presumed
trafficked
persons

Availability
of a reflection

Situation noted in May 2010

A national structure to coordinate anti-trafficking responses is reported to
have been established in 22 out of the 27 Member States. The countries
without national coordination structures are reported to be France, Ger-
many (where anti-trafficking responses were not organised at federal level),
Greece and Malta. In Germany and Italy anti-trafficking responses are not
organised at national or federal level, but this did not mean they were inad-
equate. Some national coordination structures do not coordinate all anti-
trafficking responses, but only those related to particular types of trafficking
(as in Sweden, where the focus is mainly on trafficking for sexual purposes).

In 11 out of 27 Member States there is a single government agency or
structure responsible for making a formal identification of anyone who is
presumed to have been trafficked, whereas 16 do not. Six of the countries
where there is no national-level process for identification do not have any
standard procedure used throughout the country for formally identifying
someone who is presumed to have been trafficked (Austria, Bulgaria,
France, Germany, Italy and Malta).

In 25 out of the 27 Member States there is reported to be provision for a
period for reflection and recovery for adults who are presumed to have

period of at least been trafficked. In Italy there is no provision for a reflection period, but in

30 days

Procedures
surrounding
returns to make
them safe and,
if possible,
voluntary

Access to
redress and
compensation

practice it is sometimes available. In Lithuania a similar situation was
reported. For 2008, information was available from 11 countries about a
total of 207 people who were granted reflection periods. For 2009, infor-
mation was available from 18 countries and far more were reported to
have benefited: 1,150 trafficked persons.

Six countries were mentioned by our researchers as having formal agree-
ments with other EU Member States or third countries to govern the process
of return of a trafficked person to her or his own country (France, Latvia, Por-
tugal, Spain and the UK; Greece has a bilateral agreement that is restricted
to trafficked children), although the existence of agreements seems to have
been little guarantee that abuses would not take place. When the authori-
ties plan to return a presumed trafficked adult to her or his country of origin,
our researchers observed that in only three out of the 17 EU Member States
for which information was available were risk assessments carried out as a
matter of routine (Italy, Portugal and Romania) prior to return; i.e., assess-
ments of the possible risks to the individual or members of her/his family.

In 12 countries (out of 22 for which information was available) a trafficked
person was reported to have received a payment in damages or as com-
pensation during 2008, and in 12 countries (out of 20) during 2009, either
as a result of court proceedings or from a different source. The nine coun-
tries in which compensation payments were reported to have been made
in both years were Austria, Denmark, France, Germany, Italy, Netherlands,
Spain, Sweden and the UK.
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While this table does not identify specific countries as failing to meet their
commitments across the board, it does demonstrate that substantial progress
still needs to be made in many EU Member States.

The next sections present our findings in more detail on a series of issues. On
just a few, such as the availability of dedicated accommodation for trafficked
persons and the availability of suitable in-court protection, it proved possible
to rank countries in terms of the adequacy of their facilities.

5.2 Legislation
5.2.1 Standards that EU Member States are expected to observe

EU Member States are required by Council Framework Decision of 19 July 2002
on combating trafficking in human beings*> to ensure that legislation defining
and punishing the offence of trafficking in human beings covers trafficking
committed for the purpose of a variety of forms of exploitation, including
“labour exploitation” and “sexual exploitation”#4 States which have ratified
the Council of Europe Convention are also required to include the issue of
trafficking for organ removal in their legislation.

We wanted to check that the law in each country addressed all these cate-
gories of exploitation (as some States chose initially to focus only on traffick-
ing for sexual purposes) and any other forms of exploitation associated with
trafficking. We also wanted to find out if the definitions of human traffick-
ing in each country are sufficiently similar for information about people
described as ‘traffickers’ or ‘trafficking victims’ to be comparable.

Both the Council Framework Decision of 2002 and the Council of Europe
Convention state that, in cases involving a child aged under 18, a child who
is exploited is deemed to have been trafficked even if none of the coercive
means have been used, which are necessarily involved in the course of
recruiting adults. This implies that national legislation should spell out the
difference between the offence of trafficking an adult and trafficking a child.

43. Official Journal of the European Communities Official Journal L 203, pages 1 to 4, 1 August 2002, accessed
at eur-lex.europa.eu/LexUriServ/site/en/0j/2002/1_203/1_20320020801en00010004.pdf

44. Although the Council of Europe Convention covers the issue of trafficking for organ removal, the
Framework Decision does not. Neither focuses on trafficking for the purpose of adoption (mainly of
babies and young children).
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It might, for example, specify that if a child was subjected to coercive means,
an aggravated offence is involved.

5.2.2 What is reported in practice

Most countries have modified their legislation on human trafficking in the light
of the definition of human trafficking contained in the UN Trafficking Proto-
col (2000), thereby fulfilling their obligations under the 2002 Council Frame-
work Decision of 19 July 2002 on combating trafficking in human beings.*>

Two countries — Estonia and Poland?#® - are reported to have not yet finished
revising their legislation. In Spain a new law was amended in June 2010, but
only due to come into effect in December 2010. This introduces for the first
time a definition of trafficking based on the definitions in both the 2002
Framework Decision and the Council of Europe Convention.#” However,
during the period reviewed by this monitoring exercise, the principle offence
for prosecuting traffickers in Spain focused on the issue of smuggling clan-
destine migrants for the purpose of sexual exploitation,*® excluding the oth-
er purposes of trafficking and also excluding cases in which an individual
was exploited in Spain without being smuggled (e.g., someone from a coun-
try in the eastern part of the EU).

In the case of Estonia, the penal code*® does not yet contain an explicit ref-
erence to trafficking in human beings as a criminal offence, although there
are signed that it may be amended to do so in 2010. The code contains some
16 articles prohibiting activities which are linked to human trafficking (e.g.,
enslavement, abduction, provision of opportunity to engage in unlawful
activities, pimping, illegal donation of organs, manufacturing and distribut-
ing child pornography). Although the phenomenon of human trafficking
may contain elements of offences mentioned in the penal code, such cases are
often more complex and do not entirely fit within the framework of articles
in the current penal code.

45. Question 7 asked, “Has your country adopted or revised its legislation against human trafficking since
the EU Framework Decision was adopted in July 2002?”.

46. Although the US TIP report 2010 notes that, “Poland prohibits all forms of trafficking through Article
253, Article 204 Sections 3 and 4, and Article 203 of the criminal code” (page 273).

47. In Part VII bis of the June 2010 penal code, “On trafficking in human beings”, notably Article 177,
accessed at www.senado.es/legis9/publicaciones/html/maestro/index_II0048A.html

48. Under Article 318.1 bis of Spain’s 1995 Penal Code.

49. Accessed at www.lexadin.nl/wlg/legis/nofr/oeur/lxweest.htm
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In the case of Poland, article 253 the penal code (1997)° contains a reference to
trafficking in persons, but this is not based on the definition of human traffick-
ing adopted in the UN Trafficking Protocol in 2000 and repeated subsequently
in the Council of Europe Convention. The authorities have reported for several
years that they are developing a new definition of trafficking in human beings
to the penal code and a proposal on a new definition of human trafficking was
referred to the National Assembly (Sejm) in September 2009 which would con-
form with the Council of Europe Convention. Various articles of the penal code
making recruitment into prostitution an offence (such as article 204 § 1,“Who-
ever, in order to gain material benefits, impels another person to prostitution or
facilitates it, shall be subject to the penalty of deprivation of liberty for a term of
up to three years”. References to trafficking in the penal code do not cover
labour related trafficking, though article 8 of Provisions implementing the Penal
Code makes it an offence to cause another person “to become enslaved”.

Finally, in Hungary too the definition of what constitutes trafficking is
reported not yet to conform to the definition in the Framework Decision or
the Council of Europe Convention.>!

This sounds relatively trivial to report, suggesting that most countries share the
same definition of trafficking in human beings (human trafficking). However,
the fact that there are still exceptions has immense consequences. The main
effect is that questions concerning prosecutions or other practice to counter
trafficking doe not reveal comparable data from all 27 EU Member States.

An example of one country which has modified its law on human trafficking
but adopted a definition which is not in line with either the 2002 Council
Framework Decision or the Council of Europe Convention is France, which
is described here is some detail to illustrate the complications which occur
when one EU Member State’s legislation is significantly different to others’
France’s anti-trafficking law was introduced in 2003, amended in 2007 and is
contained in article 225-4-1 of France’s penal code. This article says:

“Human trafficking is the recruitment, transport, transfer, accommo-
dation, or reception of a person in exchange for remuneration or any

50. Accessed at km.undp.sk/uploads/public/File/AC_Practitioners_Network/Poland_Penal Code.pdf

51. Question 8 asked, “Does the definition of human trafficking now accord with the definition in the
Council of Europe Convention, in considering cases of recruitment or movement of adults for the pur-
pose of a form of exploitation specified in the Convention to constitute trafficking only if one of the abu-
sive means mentioned has been used?”.
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other benefit or for the promise of remuneration or any other benefit, in
order to put that person at the disposal of the trafficker or of a third par-
ty, whether identified or not, so as to permit the commission against that
person of offences of procuring [for the purpose of taking part or being
exploited in prostitution], sexual assault or attack, exploitation for begging,
or the imposition of living or working conditions inconsistent with human
dignity, or to force this person to commit any felony or misdemeanour.

“Human trafficking is punished by seven years’ imprisonment and by
a fine of €150,000” or in “10 years’ imprisonment and by a fine of
€1,500,000 when it is committed...against a minor” or in other aggra-
vated circumstances.>?

The law makes no reference to the abusive means that article 4(a) of the
Council of Europe Convention requires to be used for a case involving the
recruitment of an adult (whether for the purpose of sexual exploitation of
labour exploitation) to constitute trafficking. While this might appear to be a
liberal interpretation of both regional and international standards, in practice
it has the effect of designating all cases in which someone is recruited into
prostitution to be cases of human trafficking, in effect creating confusion
between less serious offences, such as pimping and procuring, and acts of
trafficking as defined by the 2002 Framework Decision and the Council of
Europe Convention. The result is that the French authorities tends to present
the number of convictions under pimping laws as evidence of their success
in combating human trafficking (see 5.4 below), while most of those convict-
ed would not be regarded as traffickers in other EU countries. However, the
wording of the French law is not inconsistent with the 2002 Council Frame-
work Decision, for this requires EU Member States to take action to “take the
necessary measures to ensure that” a series of acts are punishable, listing four
sets of abusive means which are associated with the recruitment, transporta-
tion, etc., of a person for the purpose of exploitation.

52. 195.83.177.9/code/liste.phtml?lang=uk&c=33&r=3717, accessed on 23 October 2010. The original
text, in French, of article 225-4-1, modified by Law No 2007-1631 of 20 November 2007, says: “La traite
des étres humains est le fait, en échange d’'une rémunération ou de tout autre avantage ou d’'une promesse
de rémunération ou d’avantage, de recruter une personne, de la transporter, de la transférer, de 'héberger
ou de l'accueillir, pour la mettre a sa disposition ou a la disposition d’un tiers, méme non identifié, afin
soit de permettre la commission contre cette personne des infractions de proxénétisme, d’agression ou
d’atteintes sexuelles, d'exploitation de la mendicité, de conditions de travail ou d’hébergement contraires
a sa dignité, soit de contraindre cette personne a commettre tout crime ou délit” (accessed at
legifrance.gouv.fr/affichTexteArticle.do;jsessionid=CD745608 AADBF0B41C6B942ED244D936.tpdjo06v
_32cidTexte=JORFTEXT000000524004&id Article=LEGIARTI000006400016&dateTexte=20101008&cate
gorieLien=id#LEGIARTI000006400016).
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There is no offence such as “forced labour” or “slavery” in France’s penal
code. The related reference in the article of the penal code quoted above is
to “conditions of work incompatible with human dignity”. The European
Court of Human Rights judged on this issue that France was in breach with
Article 4 of the European Convention on Human Rights.>3 The Court con-
sidered “that the criminal law legislation in force at the material time did not
afford the applicant, a minor, practical and effective protection against the
actions of which she was a victim”. Although the definition of trafficking has
changed since that judgement to ensure that the trafficker could be the same
person as the exploiter (which is routinely the pattern in cases involving
domestic slavery), there is still no offence that covers servitude or slavery.
Regarding the offence of “Conditions of work incompatible with human
dignity”, a French NGO that specialises on cases involving domestic work-
ers in slavery, servitude or forced labour, the Comité contre lesclavage mod-
erne (CCEM), Committee against Modern Slavery, has underlined at numer-
ous occasions that the interpretation by the courts of what constitutes
“human dignity” is very restrictive. However, in its last report about its activ-
ities that was available at the time of the E-notes monitoring exercise, dating
from 2008, CCEM underlined that, for the first time since the NGO was
founded (in the 1990s), there had been a case in which employers/exploiters
had been convicted in a case of domestic servitude and sentenced to prison
terms (rather than suspended sentences, as previously). The exploiters con-
cerned were a couple sentenced to 10 and 12 months’ imprisonment respec-
tively, of which seven months were suspended.>* The CCEM also noted that
this case remained an exception and that in another case involving a child
who had been exploited as a domestic worker from the time of her arrival
in France at the age of 10 until her 18" birthday, the person responsible for
exploiting her (for six years) had only been given a suspended sentence of
six months imprisonment.>> In many cases of domestic workers being
exploited, the diplomatic immunity of the exploiter remains a major obsta-
cle for this worker to access rights.

The provisions of the French law, omitting any suggestion that abusive
means of recruitment have to be used in the cases of adults for a case to
be construed as human trafficking, mean that it is consistent with the

53. Siliadin versus France, 26 July 2005. Available at cmiskp.echr.coe.int/tkp197/view.asp?item=1&por-
tal=hbkm&action=html&highlight=Siliadin%20|%20France&sessionid=55518247&skin=hudoc-en

54. Activities Report of the CCEM, 2008, p. 6, available in French at www.esclavagemoderne.org/publica-
tions.php?position=1

55.Idem, p. 9.
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requirements of the Council of Europe Convention definition concern-
ing child trafficking. Article 225-4-2 lists the aggravating circumstances
which might be involved in a case of trafficking, including the recruit-
ment or exploitation of “a minor” (i.e., a child aged under 18), providing
increased penalties in such cases: ordinary cases of trafficking are pun-
ishable by seven years’ imprisonment and aggravated cases involving
children by 10 years..

In Finland the situation was reported to be the opposite of France - cases
that according to regional standards should have been treated as trafficking
have been considered as less serious offences only involving procuring or
pimping. In prostitution-related court cases, the issue of consent has been
interpreted differently depending on whether the victim is deceived as to
the nature of the work she (or he) will be carrying out or the conditions in
which s/he ends up working. If the abusive means specified in the law on
trafficking are not used in the recruitment phase but occur later on, in the
context of a criminal exercising control over women who have been pro-
cured in order to earn money from prostitution, cases are routinely regard-
ed by the Finnish authorities as ones of pimping and not trafficking (or oth-
er serious offences, such as enslavement or forced labour). The present
Finnish law has the effect of allowing law enforcement officials to view the
limits imposed on the freedom of movement (or other rights) of prosti-
tutes/sex workers, along with threats of violence against them or debt
bondage, as mere ‘rules’ to which prostitutes/sex workers have given their
consent when they agree to earn money from prostitution in the first place.
The Finnish National Rapporteur has recommended that the situation
should be clarified by removing all elements that refer to coercion or intim-
idation from the law’s provisions on pimping.

In contrast to France, the legislation in force in other EU Member States does
not always define the offence committed when children are trafficked in a
way that makes it clear that no abusive means need to be used in the recruit-
ment process for a case to be considered one of trafficking. If a young person
under 18 is exploited in any of the ways specified in the Council of Europe
Convention, or if there is evidence that the purpose of recruiting or trans-
porting a young person under 18 is to subject the young person to any of the
forms of exploitation mentioned in the Convention, it requires that the law
define the offence involved as one of trafficking. The countries in which
researchers identified the law as inadequate in this regard were Greece, Italy
and Slovakia (Q23). However, it seems that laws in other EU Member States
may be inadequate as well.
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5.3 Coordination of anti-trafficking institutions
5.3.1 Standards that EU Member States are expected to observe

States are required to:

 Set up a national coordination structure, to ensure that governmental
and non-governmental agencies involved in preventing and combating
trafficking in human beings work together effectively against traffick-
ers and to support trafficked persons. As mentioned earlier, this means
States are required to coordinate the various “sectors whose action is
essential in preventing and combating trafficking, such as the agencies
with social, police, migration, customs, judicial or administrative
responsibilities, non-governmental organisations, other organisations
with relevant responsibilities and other elements of civil society”;>®

 Set up a referral system at national level, so that it is clear to all agen-
cies how to identify a trafficked person and how to respond when one
is identified and to which agency she or he should be referred. This
might be called a national referral mechanism (NRM) with the charac-
teristics of an NRM suggested by the OSCE (i.e., also acting as the
national coordination structure), or might focus specifically on refer-
rals and specify standard operating procedures (SOPS);>”

o Establish an inter-ministerial governmental body that will guarantee
appropriate coordination of the policies, strategies and initiatives
which comprise the national response to trafficking in human beings.

5.3.2 What is reported in practice

A National Action Plan to Combat Trafficking in Human Beings or a similar
plan was reported to have been adopted in 22 out of the 27 Member States.
The five countries which reportedly had no Action Plan in 2008 or 2009 were
France, Germany, Hungary, Italy and Malta.

56. Paragraph 102, Council of Europe Convention on Action against Trafficking in Human Beings Explana-
tory Report.

57. The term ‘National Referral Mechanism’ was coined by the OSCE’s Office for Democratic Initiatives
and Human Rights (ODIHR). The OSCE/ODIHR handbook on the establishment of National Referral
Mechanisms (National Referral Mechanisms. Joining Efforts to protect the Rights of Trafficked Persons. A Prac-
tical Handbook, 2004) can be accessed at www.osce.org/odihr/documents.html. The NRM model suggest-
ed in this handbook combines the role of national coordination structure with that of a referral mecha-
nism (referring trafficked persons for particular services from specialised agencies) and consequently sug-
gests suitable ways of identifying trafficked persons. This holistic approach was not incorporated into the
Council of Europe Convention, with the result that it is mainly States in eastern and southeast Europe that
have developed an NRM along this model, not States in western Europe.
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A national structure to coordinate anti-trafficking responses was reported to
have been established in 23 out of the 27 Member States.

Table 4: EU States which have national structures to coordinate anti-trafficking

responses

EU States with
a national coordination
structure (20)

Institution responsible
for coordination
(18 responses)

EU States with no
national coordination
structure (7)

1. Austria
2. Belgium
3. Bulgaria

4. Cyprus
5. Czech Republic

6. Denmark

7. Estonia

8. Finland

9. Hungary

10 Ireland

11. Latvia

12. Lithuania
13. Luxembourg
14. Netherlands

15. Poland
16. Portugal

17. Romania

18. Slovakia
19. Slovenia
20. Spain

21. Sweden

Federal Ministry of European and
International Affairs

Centre for Equal Opportunities and
Opposition to Racism (CEOOR)
National Commission for Combating
Trafficking in Human Beings
Ministry of Interior

Ministry of Interior

(Security Policy Department)

The Danish Centre against Human
Trafficking

Ministry of Justice

Ministry of Interior

Ministry of Interior

Ministry of Interior

Ministry of Equal Opportunities
Taskforce on Trafficking

in human beings

Ministry of Interior
Commission for Citizenship
and Gender Equality (CIG)
Ministry of Interior and
Administration Reform,
National Agency against Trafficking
in Persons

Ministry of Interior

Ministry of Interior

Ministry of Equality

1. France
2. Germany
3. Greece

4. Italy
5. Malta

6. UK.

This table shows that, in nine out of 20 countries, the institution responsible
for coordination is the Ministry of the Interior. In two of the countries with
no national coordination structure (Germany and Italy) anti-trafficking
responses were not organised at federal level. The scope of coordinating
structures varied. In Spain, for example, the plan setting up an Inter-ministe-
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rial Coordination Group and, in 2009, a Social Forum against Trafficking
(composed of representatives of state-run agencies, NGOs and other relevant
institutions) focused exclusively on trafficking for the purpose of sexual
exploitation. Sweden has appointed a National Coordinator with the task of
developing a coordination structure to combat trafficking, but mainly for
cases involving trafficking for sexual purposes.

Most national coordination structures were reported to have procedures
allowing, in theory, for the participation of representatives of civil society or
NGOs in the work of the structure (as required by article 5 of the Council of
Europe Convention). Two (Belgium and Malta) said they did not. Further,
not all national coordination structures issued a public report about their
anti-trafficking activities each year: Belgium, Cyprus, Finland, Greece, Hun-
gary, Latvia and Slovakia were reported not to do so.

In some countries there is a procedure recognised at national level that spec-
ifies the roles to be played by different organisations in providing protection
or assistance to trafficked persons and for referring them to appropriate ser-
vices — a National Referral Mechanism or System. A total of 17 countries have
such a system, while nine do not (Estonia, France, Greece, Italy, Latvia, Lux-
embourg, Slovenia, Spain and Sweden), meaning that referrals in these nine
are organised at sub-national level (as in Italy) or there is no actual system
governing referrals. Only for Spain did our researcher conclude that the roles
and responsibilities of different organisations for making referrals presumed
trafficked persons are unclear.”® However, 11 commented that NGOs
involved in the referral system in their country thought it was inadequate,
while in only five countries did NGOs think it was adequate. In 20 out of 25
countries, our researcher made the subjective observation that agencies
involved in the referral system lacked the funding, capacity or expertise to
carry out the tasks expected of them.>®

Most countries have a police unit that is specialised in anti-trafficking work.
Only three (Finland, Germany and Malta) do not.% In Germany’s case, this is
because police efforts to stop trafficking are not organised at federal level, but

58. Question 55 asked “...is it clear what the roles and responsibilities of different organisations are for
referring presumed trafficked persons, or not?”.

59. Question 57 asked, “In your opinion, do the agencies involved in the referral system (whether govern-
ment agencies or non-governmental or international organisations) have the funding, capacity and exper-
tise to carry out the tasks expected of them by the referral system?”.

60. Question 24 asked, “Is there at least one specialist police unit in your country focusing on human traf-
ficking or related crimes?”
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at the level of individual Léinder. In five countries (Denmark, Estonia, Luxem-
bourg, Netherlands and Sweden) the police specialising on trafficking were
reported to focus principally on cases of sex-related trafficking. In one other,
France, a specialist police unit whose title refers to human trafficking, the
Office central pour la répression de la traite des étres humains (OCRTEH),
Central Office for Combating Trafficking in Human Beings, focuses its inves-
tigations on cases of procuring and pimping linked to prostitution.

5.4 Prosecutions and convictions
5.4.1 Standards that EU Member States are expected to observe

One of the purposes of the Council of Europe Convention is to “to ensure effec-
tive investigation and prosecution” (Article 1,“Purposes”). Article 27 specifies that
prosecutions should not require a complaint to have been lodged by someone
who has been trafficked (or information supplied by them). Article 29 requires
States Parties to have “persons or entities” which are specialised in the “fight
against trafficking and the protection of victims”. During court proceedings, States
parties are required to protect a victim’s private life (and, where appropriate her or
his identity), and to ensure the victim’s safety and protection from intimidation.

In 2008, the European Commission commented that, “Despite the upward
trend [in prosecutions], the number of criminal proceedings is still not high
enough to reflect the presumed scale of the crime...”. According to informa-
tion provided to the Commission by just seven Member States in 2006, the
total number of investigations and prosecutions of cases involved trafficking
for the purpose of sexual exploitation in these seven countries had been
1,396 in 2006, an increase from 195 in 2001 and 453 in 2003.61

5.4.2 What is reported in practice
We received slightly more complete data than the European Commission,

referring to 858 convictions in 22 countries for trafficking during 2008 and
692 convictions in 21 countries during 2009. In 2008 three countries reported

61. European Commission, Evaluation and monitoring of the implementation of the EU Plan on best practices, stan-
dards and procedures for combating and preventing trafficking in human beings (section 1.3), 17 October 2008, EU
reference COM(2008) 657 final. The specific numbers of investigations and prosecutions that were noted were:
Austria (128), Belgium (291), Bulgaria (291), Germany (353), Italy (214), Portugal (65), and the UK (54).
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no convictions; five had between one and nine convictions; nine had between
10 and 49 convictions; two (Bulgaria and Poland) had between 50 and 99 con-
victions; and four (Estonia, Hungary, Portugal and Romania) reported more
than 100 convictions. The Ministry of Justice in France reported 18 convic-
tions for trafficking in 2008, among which were five cases in which trafficking
was the main charge.®? In the same year, there were 966 convictions reported
for pimping and this figure was quoted by the French authorities as a sign of
France’s efforts to fight against trafficking. There were also 11 convictions for
exploitation of begging and 184 convictions for keeping people in working
conditions or accommodation that was contrary to human dignity.

France tends to blur the line between trafficking and pimping, without dis-
tinguishing those that involve trafficking as defined by the EU Framework
Decision or the Council of Europe Convention. Similarly, before Spain’s law
was amended in 2010, in 2009 the country’s specialist Prosecutor for Alien
Affairs stated that it was “extraordinary difficult to get precise information on
trafficking in human beings in Spain”%3

For details of both the numbers of convictions reported and the types of traffick-
ing or exploitation for which traffickers were convicted, see Tables 5 and 6 below.

Table 5: Convictions for human trafficking reported in the EU in 2008

Numbers of countries Number of | Number of | Number of convictions reported
with data or with these | countries countries in five ranges: ‘1-9’ signifies
numbers of convictions | with data | with no data there were between one

and nine convictions for the
offence listed in the column
0 19 1049 50-99 100-199

Total number of
convictions for human

trafficking in 2008 22 5 3 5 8 2 4
Sex trafficking

convictions (adult or child)

in 2008 16 11 3 8 2 2 1

62. Ministry of Justice, Criminal Affairs and Reprieval Directorate, in Report on Trafficking and Exploita-
tion of human beings in France, CNCDH (prepared by Johanne Vernier), awaiting publication, La Docu-
mentation Francaise, 2010.

63. Memorias 2009, Vol. 1. Cap. III. Actividad del Ministerio Fiscal. G) Fiscales de Sala Coordinadores y
Delegados para Materias Especificas y Secciones o Delegaciones Territoriales Especializadas. 4. Fiscal de
Sala Coordinador de Extranjeria, page 717. (www.fiscal.es/cs/Satellite?buscador=0&c=Page&cid=-
1240560251626&codigo=FGE_&language=es&newPagina=8&pagename=PFiscal%2FPage%2FFGE_bus-
cadorArchivoDocument)
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Labour trafficking
convictions (adult or child)
in 2008 15 12 1 5 1 0 1

Convictions 2008
for trafficking for
another purpose 17 10 17 2 0 0 0

Convictions 2008
for child trafficking 16 1 12 2 2 0 0

Table 6: Convictions for human trafficking reported in the EU in 2009

Numbers of countries Number of | Number of [Number of convictions reported

with data or with these countries countries in five ranges: ‘1-9’ signifies

numbers of convictions | with data | with no data there were between one
and nine convictions for the
offence listed in the column

0 1-9 10-49 50-99 100-199

Total number of
convictions for human
trafficking in 2009 21 6 8 6 2 1 4

Sex trafficking
convictions (adult or child)
in 2009 15 12 8 4 0 1 2

Labour trafficking
convictions (adult or child)
in 2009 18 9 15 2 0 0 0

Convictions 2009
for trafficking for
another purpose 19 8 15 1 0 0 0

Convictions 2009
for child trafficking 16 1 1 3 1 0 0

The number of convictions of traffickers for trafficking children about which
our researchers learned was extremely small. For 2008, convictions were only
reported in four countries. These were: Denmark (2); Estonia (17); Lithuania
(3); and Netherlands (27), i.e., a total of 49 convictions. In the others, there
was either no information (11) or no prosecution was reported (12). For
2009, the picture was similar: 12 countries provided no information and 11
others reported no convictions. This time the four countries in which crimi-
nals were reported convicted in 2009 for trafficking children were Estonia
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(35), Latvia (7), Lithuania (1) and Portugal (3), i.e., a total of 46. This suggests
that, in the entire European Union, less than 50 people were convicted in
either of the years under review (2008 and 2009) of trafficking children. It is
far from certain that this reflects the number of trafficking offences report-
ed to have occurred against children.

It seems clear from the number of countries for which our researchers did
not supply information on convictions of child traffickers that they had more
difficulty in obtaining information about trials relating to children who had
been trafficked than adults who had been trafficked. However, when a com-
parison is made between the number of criminals convicted of trafficking
adults that our researchers learned about (809 in 2008 and 646 in 2009) with
the number convicted of trafficking children (49 in 2008 and 46 in 2009 or
respectively 5.7 percent and 6.6 percent of the totals), even allowing for dis-
parities in the availability of data,%* it suggests that the number of convictions
of child traffickers is exceedingly low — possibly much lower than the propor-
tion of trafficked persons who were children. We did not try to establish what
the reasons for this were, but it suggests that, at the level of the European
Union as a whole, where the rhetoric in favour of enforcing child rights is
strong, more attention needs to be given to practical ways of protecting chil-
dren against traffickers and securing the punishment of child traffickers.

In addition to prosecutions referring explicitly to trafficking, there were oth-
ers involving forced labour or related levels of exploitation. For example, in
2008, there were trials in five countries (Austria, Belgium, France, Nether-
lands and Romania) for offences against domestic workers (20 countries pro-
vided answers, suggesting no such trials in 15 countries — Q39). In 2009,
when data was available from 19 countries, such trials were reported in four
countries (France, Portugal, Romania and UK).

Responses from 21 countries indicated that data was available about the total
number of suspected criminals who were investigated (rather than prosecut-
ed or convicted) during 2008 in relation to trafficking offences: a total of
2,871 people in 17 countries. Less information was available for 2009: in 12 it
was available, but only eight countries provided estimates (a total of 984 sus-
pects in the eight).

64. Concerning the disparities in data, for 2008 eight countries either provided no information or reported no
prosecutions, where for children the corresponding number was 23; for 2009, 19 countries provided no informa-
tion or reported no prosecutions, where for children the corresponding number was again 23.
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All sorts of impediments to successful prosecutions were reported. For exam-
ple, the Czech Republic it was reported that only a small number of persons
were convicted for trafficking in human beings and that those convicted
mostly received conditional sentences which did not correspond to the grav-
ity of the offence. The possible reasons that were suggested were:
o the non-explicit definition of trafficking (in the country’s legislation);
o the relative lack of preparedness of the country’s judicial system to deal
with complicated cases involving organised crime; and
o at all levels of the criminal justice system (police, state prosecutors and
courts) in the Czech Republic (as in many other countries), a tenden-
cy to prosecute suspected traffickers for less serious offences (such as
procuring, restricting a person’s personal freedom, extortion etc.),
which are also easier to prove in court.

5.5 Identification of presumed trafficked persons
5.5.1 Standards that EU Member States are expected to observe

The purpose of a system for identifying trafficked persons that meets the
standards set by the Council of Europe Convention is to ensure that anyone
who it is reasonable to suspect might have been trafficked has access to pro-
tection and assistance, in particular a so-called reflection delay to allow them
to recover before being either obliged to provide information to the police
(for a possible prosecution) or to leave the country (if they have no right to
reside there). The Council of Europe Convention requires States Parties to
ensure the necessary legal framework is in place as well as the availability of
competent personnel for the identification process (Article 10). They are also
required to cooperate with each other, and internally with victim support
agencies, in this process. The identification procedure that is put in place has
to be adequate to “ensure that, if the competent authorities have reasonable
grounds to believe that a person has been victim of trafficking in human
beings, that person shall not be removed from its territory until the identifi-
cation process as victim of an offence...has been completed by the compe-
tent authorities and shall likewise ensure that that person receives...assis-
tance” (Article 10.2).

However, the Convention does not contain a blueprint for the identification
process. It confirms the need for special procedures to be in place to facilitate
the identification of trafficked children, notably a presumption, in any cases
“[w]hen the age of the victim is uncertain and there are reasons to believe
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that the victim is a child” (Article 10.3) that he or she is a child, who will be
protected accordingly.

In 2007 the European Commission published a draft paper on the identifica-
tion process (Recommendations on Identification and Referral to Services of
Victims of Trafficking in Human Beings, October 2007). This clarified that,

“A human rights centred approach requires early identification and
assistance to victims of trafficking in human beings. Identification is
crucial to ensure both the protection of the rights of trafficked per-
sons, and successful prosecution of the traffickers. Due to the com-
plexity of the trafficking phenomenon, the final identification of vic-
tims might require a prolonged and ongoing process. Failure in iden-
tifying victims at an early stage can result in insufficient protection of
victims and violation of their rights.”

So,

“A presumed trafficked person shall be considered and treated as a vic-
tim as soon as the competent authorities have the slightest indication
that she/he has been subject to the crime of trafficking.

“During the identification process the presumed trafficked person
shall have access to assistance and support, regardless of whether
she/he is able or willing to testify.

“No expulsion order shall be enforced until the identification process
has been completed by the competent authorities”.

“A mechanism (which could be called National Referral Mechanism)
must be established in every [EU] Member State, aimed at ensuring co-
ordination of government action and co-operation with civil society
organizations or other service providers such as public or private
recognised and specialised centres...[W]hen a trafficked person asks
for assistance from an NGO or other service provider, the mechanism
must ensure that the said service provider is entitled to assist the pre-
sumed trafficked person”.

“Indicators concerning various forms of coercion and abuse such as
the retention of [identity] documents or the debt bondage or the with-

holding of wages should be taken into account for any forms of traf-
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ficking. Additional specific indicators should be identified for different
forms of trafficking”.>

5.5.2 What is reported in practice

In 11 out of 27 Member States there is a single government agency or struc-
ture responsible for making a formal identification of anyone who is pre-
sumed to have been trafficked, whereas 16 do not. Six of the countries where
there is no single process for identification do not have any standard proce-
dure used throughout the country for formally identifying someone who is
presumed to have been trafficked (Austria, Bulgaria, France, Germany, Italy,
and Malta). In Greece, where a single institution is responsible for officially
identifying trafficked persons (the Public Prosecutor of the Court of First
Instance), there are nevertheless no official or generally accepted guidelines
on how this should be done.

In four countries which do not have any standard procedure at national
level a standard procedure is nevertheless reported to have developed at
local level; in France (in the city of Lyons), Hungary, Italy and Latvia. For
example in Lyons a formal agreement (known as a ‘Convention’) has been
agreed between the Courts (the judiciary), the NGOs providing assistance
to trafficked persons, the administrative authorities and the police. It was
set up in Lyons at the initiative of the Ministry of Justice in 2009. This ini-
tiative was a pilot project and was being evaluated in mid-2010.

Almost half the countries (13) have published details about Standard
Operating Procedures (or a similar formal plan of the process which is
supposed to be followed for identification, such as a flow diagram) to
indicate the process to be followed by relevant state authorities/officials
and NGOs in formally identifying an adult as a ‘victim of trafficking’ or
‘trafficked person’ entitled to protection. In slightly fewer countries (11),
similar details have been made public about the process to be followed in
identifying trafficked children.

In nine of the 18 countries where there is no formal agreement allowing var-
ious organisations (possibly including NGOs) to formally identify someone

65. Some progress is evident on some of the recommendations made in this report. However, like numer-
ous other recommendations made by the European Commission’s Expert Group, it is not binding on EU
Member States.
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as a trafficked person, there are nevertheless formal agreements which allow
NGOs or other organisations to refer presumed trafficked persons to a gov-
ernment agency for formal identification. (Q 74 & 77).

In one of the countries where there is no referral mechanism coordinated by
a government institution, an NGO, ALC, coordinates a referral mechanism
that is intended to provide trafficked persons who face risks at local level
with secure housing by relocating them to a different place. This network,
called “Ac.S€” (standing for “accueil sécurisant’, secure accommodation) links
47 shelters all over France and also connects specialist NGOs that provide
services to prostitutes/sex workers and domestic workers.%¢

In ten countries there was information to indicate that at least one trafficked
person was removed from the country, in either 2008 or 2009, before the
identification process was started or completed (Czech Republic, Denmark,
Finland, France, Italy, Latvia, Netherlands, Poland, Spain and Sweden) (Q86).

In the case of both adults and children who were presumed victims, some
went missing in 2008 or 2009 before the identification process was complet-
ed. Presumed trafficked children were reported to have gone missing in ten
countries (Q88). A different set of ten countries reported that adults had
gone missing. In Czech Republic, France, Ireland, Spain, Sweden and the UK
both adults and children were reported to have gone missing.

How many people were identified? According to one report issued in 2010,
“estimates by the International Organisation for Migration (IOM) estimate
that around 500,000 women are victims of trafficking in EU Member
States every year”.%” The IOM itself knows of no such estimate. We asked
our researchers to find out the total number of individuals who were the
subject of referrals (as ‘presumed;, ‘possible’ or definite trafficked persons)
during 2009 or a 12-month period during 2008 and 2009 (Q84). In 16
countries relevant information was reported to be available, whereas in
others it was not (and in one other, Spain, it was impossible to find out).
Evidently the number of presumed trafficked persons who were referred is
likely to have been less than the number who were provisionally identified,

66. More information can be found on www.acse-alc.org. The existence of this referral mechanism has
been officially recognised in Decree N°2007-1352 of 13 September 2007 and Circular n°IMIM0900054C
of the 5 February 2009.

67. Anna Skarhed, Forbud mot kip av sexuell tjdnst. En utvirdering 1999-2008 [(Prohibition of the purchase
of sexual services. An evaluation 1999-2008], SOU 2010:49, Stockholm, 2010, page 121.
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as some may not have wanted to be the subject of a referral (especially in
countries such as the UK, where procedures introduced in 2009 meant that
any case in which the residence status of a presumed trafficked person was
questionable would be brought to the attention of the immigration author-
ities straight away).

The information concerned a total of 4,010 people who were the subject of
referrals as presumed trafficked persons. It was evidently frustrating that
no figures were available from other EU Member States. Nevertheless, the
figures give some indication of the scale of identification (of presumed
trafficked persons) going on in more than half the EU’s countries, while
omitting destinations where numbers may have been relatively high, such
as France, Germany, Italy and Spain.

The 16 countries for which data was available about the number of people
identified as presumed trafficked persons are listed in Table 6.

Table 7: The number of presumed trafficked persons identified and then the subject
of a referral in 16 EU countries (during a 12-month period in 2008 and 2009)

Country Number of referrals Country Number of referrals
over 12 months over 12 months
Austria 165
Belgium 774 Poland 173
Cyprus 119 Portugal 79
Denmark 118 Romania 780
Finland 42 Slovakia 57
Greece 121 Slovenia 31
Latvia 23 Sweden®® 60
Luxembourg 2 UK. 557
Netherlands 9209 Total 4,010

It is likely that some trafficked persons were counted twice, i.e., once in a
country of destination and again upon their return to the country of origin.
The implication of Table 6 is that more than half the presumed trafficked
persons who were identified were located in just three countries: Bel-
gium (774), Romania (780) and Netherlands (909), while in nine coun-
tries the number reportedly identified exceeded one hundred. It is
important to point out, however, that there is no evidence that more peo-

68. 60 people were reported to the police as presumed trafficked persons in 2009 (a total of 214 between
2005 and 2009).
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ple were trafficked in Belgium, Romania and Netherlands than other
countries. It may be that the procedures in place were significantly bet-
ter at identifying trafficked persons in some countries than others, or
that the procedures available encouraged people to present themselves as
presumed trafficked persons.

In slightly over half (55 percent) of the cases reported in these 16 coun-
tries, presumed trafficked persons were subsequently confirmed as defi-
nitely having been trafficked (Q85). The proportions varied. In Belgium,
for example, where 774 presumed trafficked persons were referred to one
of the country’s three specialised centres for assisting trafficked persons
in 2008, only 196 of them were subsequently confirmed to have been
trafficked (25 percent).

There were difficulties in finding out how many presumed trafficked persons
were children. For example, in the Netherlands, where information about the
number of presumed trafficked persons was based on the number of tempo-
rary or long-term residence permits given to trafficked persons, no age-seg-
regated data was available about trafficked persons who were granted a long-
term residence permit. In 2008, the Netherlands’ organisation coordinating
referrals and information about trafficked persons, COMENSHA, registered
826 presumed trafficked persons, of whom 169 were aged below 18: more
than half of the 169 were Dutch, while 65 had foreign nationality. In this year
there were 443 applications for a temporary residence permit for trafficked
persons (known as a B9 permit), of which 235 were awarded. In this case 18
are known to have been given to young people below the age of 18. There
were 149 applications for long-term residence on humanitarian grounds, of
which 97 were granted and 52 rejected. However, no figures were available to
indicate what number or proportion of the 97 long-term residence permits
were granted to young people below 18.

5.6 Protection for people who were presumed to have been
trafficked

We collected information about three different aspects of protection:
o Reflection and recovery periods;
o Risk assessments; and
« Returns (i.e., repatriation to a trafficked person’s country of origin).

Each of these is presented separately below.
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5.6.1 Reflection and recovery period
Standards that EU Member States are expected to observe

The Council of Europe Convention specifies that persons reasonably
believed to have been trafficked are to be granted at least 30 days to reflect
and recover in the country where they have been identified (article 13), dur-
ing which time they are to be offered assistance and protection and may not,
if they have no legal right to be in the country concerned, be expelled -
regardless of whether they agree to participate in any proceedings the
authorities may decide to pursue against those responsible for trafficking or
exploiting them.

A European Council Directive (i.e., of the European Union) 2004/81/EC of
29 April 2004 on the residence permit issued to third country nationals victims
of trafficking in human beings or to third country nationals who have been sub-
jects of an action to facilitate illegal immigration and who cooperate with the
competent authorities provides for reflection delays to be granted to both
trafficked and smuggled persons. This Council Directive requires Member
States to grant presumed trafficked persons a reflection period but specifies
that their duration and starting point is to be determined according to
national law. It is not binding on all EU Member States (and is reported to
have been implemented only partially).

Substantial evidence is now available that women and girls who have been
trafficked into sexual exploitation are not in a position to make informed
choices about their future within a short time of being withdrawn from the
control of traffickers, or for some time afterwards, while they are suffering
from shock or trauma.®® For periods up to several months, such victims of
crime may not be able to provide accurate information to law enforcement
officials seeking to gather evidence about crimes committed against them,
nor to make informed decisions about whether they want to risk cooperating
with criminal investigations or not (for, by doing so, they expose themselves
and their loved ones to a risk or reprisals from traffickers or their associates).
There is also evidence that the practice of making assistance conditional on
cooperation with law enforcement, even if it delivers short-term benefits for
law enforcement, contributes in the long-term to making trafficked persons

69. See Cathy Zimmerman et al, Stolen smiles: a summary report on the physical and psychological health
consequences of women and adolescents trafficked in Europe, The London School of Hygiene and Tropi-
cal Medicine, 2006.
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suspicious of law enforcement agencies and unwilling to talk openly about
their experiences, consequently hindering rather than helping with prosecu-
tions. In order to meet the standard set by the Council of Europe Conven-
tion, it is sufficient for the authorities to set a reflection delay of no more
than 30 days. However, to meet the intention of this protection measure, they
should also be monitoring and evaluating the effects of a 30-day delay (or
whatever other length has been agreed in your national legislation), to check
whether trafficked persons have in fact recovered sufficiently in this period
to make an informed decision (and one that is not made under pressure from
the authorities or worry about their own status) about whether to cooperate
with a criminal investigation.

What is reported in practice - for adults

In 25 out of the 27 Member States there is reported to be provision for a
period for reflection and recovery for trafficked persons. In most coun-
tries (19) this was estimated to carry with it advantages over other ways
of seeking temporary residence (Q93), while in five it was not considered
to do so. The length of the period concerned was specified for 25 coun-
tries as follows:

Table 8: The maximum length of reflection period available in each country

Number of days Number of Countries concerned
countries

30 8 Austria, Bulgaria, France, Germany, Greece,”?
Hungary, Latvia, Sweden”!

45 2 Belgium, U.K.

60 5 Czech Republic, Estonia, Ireland, Malta, Portugal

920 6 Luxembourg, Netherlands, Poland, Romania,
Slovakia, Slovenia

100 1 Denmark

180 1 Finland

No maximum specified 1 Spain
Minimum 1 Cyprus (no maximum specified)
(not maximum) of 30
No reflection 1 Italy
period required
No data provided 1 Lithuania

70. The situation in Greece changed radically in September 2010, when Greece ratified the UN Trafficking
Protocol and amended its law to extend the reflection period to three months.
71. No-one is known to have applied for or been granted a reflection period in Sweden.
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Italy is a particular case, as accredited NGOs and local authorities take part in the
identification procedure. Further, the degree of protection provided is relatively
comprehensive in comparison to some other EU countries. Rather than requir-
ing a reflection period to entitle presumed trafficked persons to both assistance
and a temporary right to remain in the country, Italian procedures allow them
both, once an accredited NGO or a local authority identify them as trafficked and
before they agree to enter into a social assistance and integration programme.

In 15 out of the 24 countries which provided responses, the provision for a
reflection period is not limited to “third country nationals” (i.e., citizens of a
country outside the EU). However, in six it is, thereby excluding citizens of oth-
er EU Member States from benefiting from a reflection period (Austria, Cyprus,
Greece, Latvia, Malta and Poland). Up until now, it has also been limited in
Spain, though this is due to change in December 2010. Three of the countries
with these limitations are among the more developed EU States that receive sig-
nificant numbers of migrants (and trafficked persons) from other EU countries.

When a presumed trafficked person wishes to be recognised as ‘trafficked’
but the authorities refuse to do so, in 12 out of 23 countries s/he is entitled to
challenge the decision through a formal appeal (or review) process. Howev-
er, in 11 countries, there is no opportunity to do so.

Once identified, presumed trafficked persons who are granted a reflection peri-
od in most countries (20 out of 27) are entitled to all the forms of assistance avail-
able to individuals who have been definitively identified as ‘trafficked’ (Q100).

Our researchers obtained information that was incomplete in some countries
about the numbers of people who were granted a reflection period. For 2008,
information was available from 11 countries about a total of 207 people who ben-
efited. For 2009, information was available from 18 countries about 1,150 people.

There was legal provision for trafficked persons to be granted a residence
period in virtually all countries (not, it seemed, in Denmark). In 2008, 1,026
temporary residence permits were known to have been granted to trafficked
persons in a total of nine countries. The average of more than 100 permits per
country belayed the truth, however, for 664 of these were issued in Italy alone
(and a further 810 in 2009), along with 235 in the Netherlands, meaning that
the seven other countries only issued a total of 127 between them (i.e., aver-
aging less than 20 each). This suggests the authorities in different countries
take a radically different approach on issuing residence permits. However, the
origins of trafficked persons evidently different from country to country, with
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a significant proportion of those identified in some countries coming from
other EU countries, in which case they did not need to apply for either a
reflection period or a residence permit in order to remain in a EU country.

What is reported in practice - for children

A key requirement of international law (under the terms of article 3 of the
UN Convention on the Rights of the Child) is that decisions on the status and
residency of children should include a formal procedure for determining
what is in their best interest. Just 12 out of the 27 Member States were report-
ed to have a standard procedure for achieving this and in only nine was this
considered to follow such a procedure in practice.

In most countries there is a legal provision for a temporary legal guardian to
be appointed to accompany each unaccompanied child who is presumed to
have been trafficked (Q131). The only countries reported not to have this
provision were Ireland, Lithuania and the UK.

In the 15 countries for which information was available, temporary guardians
were appointed for trafficked children in ten countries in both 2008 and
2009. In 20 countries temporary legal guardian were reportedly allowed (in
theory) to attend meetings where decisions concerning a durable solution for
the child were under consideration (Q139). However, in 2008 and 2009 it was
only in half of these countries (Belgium, Bulgaria, Cyprus, Czech Republic,
Finland, France, Netherlands, Romania, Slovenia, Spain) that temporary legal
guardians were reported to be actually present in such discussions (Q140).

Trafficked children were reported to have been granted leave to remain in six
countries in these two years: France, Italy, Poland and the UK, where they were
granted temporary leave only until shortly before they reached the age of 18,
and Austria and Denmark, where the leave to remain was considered perma-
nent. This distinction too reflects marked policy differences and some
observers have queried whether the practice of making decisions on trafficked
children, which are only temporary (particularly for children trafficked at the
age of 16 or 17) is really a durable solution that can be considered to be in
their best interests, as required by international standards.”?

72. E.g., see Anti-Trafficking Monitoring Group, Wrong Kind of Victim. One year on: an analysis of UK
measures to protect trafficked persons, June 2010. All EU Member States have a legal obligation under the
UN Convention on the Rights of the Child to make a child’s best interests a primary consideration in any
action affecting the child. For regional standards on this point, see UNICEEF, Reference Guide on Protec-
ting the Rights of Child Victims of Trafficking in Europe, UNICEF Regional Office for CEE/CIS, 2006.
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5.6.2 Risk assessments
Standards that EU Member States are expected to observe

In order to prevent trafficked persons from being victimised once upon their
arrival back in their country of origin or re-trafficked, and to protect their safe-
ty more generally, it is essential to establish systems and procedures for carry-
ing out a risk assessment in respect of every presumed trafficked person before
they return to their country of origin. The purpose of such risk assessments is
to ensure that trafficked persons are not sent back to a situation that endangers
their life, health or personal freedom or would expose them to the likelihood
of being subjected to cruel, inhuman or degrading punishment or treatment.”3
It is also an opportunity to ensure they are not subjected to refoulement.”* Car-
rying out a risk assessment involves consulting the person concerned, as well
as considering evidence available about her or his specific circumstances. So, it
is essential to ensure a proper risk assessment analysis procedure in the victims’
country of origin before repatriation. Each case must be dealt with on a case
by-case basis and comply with the principle of non refoulement, including
through referral to the asylum procedure where relevant”

What is reported in practice

When the authorities plan to return a presumed trafficked person to his or
her country of origin, our researchers concluded that in 14 out of the 17 EU
Member States for which information was available risk assessments were
not carried out automatically. The four where it was believed to be normal
practice are Germany, Italy, Portugal and Romania.

5.6.3 Repatriation / Return

Standards that EU Member States are expected to observe

If a trafficked person is required to leave a country where they have been
identified as trafficked, the Council of Europe Convention specifies that the

73. Under Articles 2 and 3 of the European Convention of Human Rights, States have a positive obligation
to protect individuals. Protection offered to trafficked persons should be on the basis of individual risk
assessment and need.

74. See UN High Commissioner for Refugees (UNHCR), Guidelines on International Protection: The
application of Article 1A(2) of the 1951 Convention and/or 1967 Protocol relating to the Status of Refu-
gees to victims of trafficking and persons at risk of being trafficked, UNHCR document HCR/GIP/06/07,
7 April 2006, accessed at www.unhcr.org/doclist/publ/3d4a53ad4.html.
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departure should “preferably be voluntary” and their return to their country
of origin is to be “with due regard” for their “rights, safety and dignity” (arti-
cle 16), meaning that the authorities have an obligation to assess the risks
associated with their return and not to proceed with it if significant risks are
identified. States are entitled to deport, expel or forcibly repatriate an indi-
vidual who has no legal entitlement to be in their territory, when the author-
ities have confirmed that the individual is not entitled to protection (for
example, as a trafficked person or refugee) and faces no (significant) risk in
her/his country of origin. However, the Council of Europe Convention sug-
gests (but does not insist) that returns should “preferably be voluntary”, i.e.
should take the form of ‘voluntary assisted return’ rather than ‘non-volun-
tary return’ If trafficked persons have been obliged to leave your country as
a matter of routine or policy (i.e., subjected to ‘non-voluntary returr’), it
suggests that the State may have made no effort to meet the requirements of
article 16 of the Convention.

One way for States to minimise the likelihood of returnees being abused
is for them to agree a formal procedures or protocol bilaterally with oth-
er Member States or third countries, to govern the process of return of a
trafficked person to their own country and specify the rights of the indi-
viduals involved - but evidently the individual trafficked adult should
have the right to say that they do not wish to be identified to their own
country’s authorities (as having been trafficked) and wish to return out-
side the framework of such bilateral agreements.

What is reported in practice

Six countries were mentioned by our researchers as having formal agree-
ments with other EU Member States or third countries to govern the pro-
cess of return of a trafficked person to their own country: France, Greece
(concerning children from Albania, but not adults), Latvia, Portugal, Spain
and the UK. In practice, we suspect the total may have been higher (i.e.,
that some of these countries had concluded agreements with other EU
Member States which were not identified as having entered into these
agreements).

Information was available from 15 countries about returns of adults in
2008 who had been trafficked or were presumed trafficked persons: evi-
dently other returns may have occurred about which no information was
made available or, as in Sweden, there was contradictory information
from different officials (the National Coordinator reported that about 40
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persons had been returned between 2004 and 2008 and thought that
most trafficked women, about 80 percent of them, left Sweden voluntar-
ily). A total of 194 were reportedly returned to their country of origin in
2008 from 12 countries (Austria, Cyprus, Czech Republic, Denmark,
France, Greece, Italy, Latvia, Netherlands, Poland and Slovenia). In at
least one case, Austria, it was clear that all those returned were women,
reflecting the fact that the country’s procedures for protecting and assist-
ing trafficked persons focus on women. In 2008 the largest number of
returns was reported from the Netherlands (37), with Italy next (31), fol-
lowed by Cyprus (24), Germany (23) and Denmark (21). Information
about returns was available for 2009 from fewer countries, just ten. In
this case 171 individuals were reportedly returned to their country of
origin from ten countries (Austria, Bulgaria, Czech Republic, France,
Greece, Ireland, Italy, Poland, Portugal and U.K), with one country,
Greece, accounting for well over half all the returns.

The countries with the highest numbers of reported return in 2008 and 2009
are mentioned in Tables 8 and 9. However, these tables do not attempt to cor-
relate the number of reported returns with the reported number of trafficked
persons in the countries concerned.

Table 9: Returns reported in 2008 Table 10: Returns reported in 2009
(the top three countries where (the top three countries where
most returns were reported) most returns were reported)
Netherlands 37 Greece 107
Italy 31 Poland 23
Cyprus 24 Austria 22
9 other countries 107 7 other countries 19
Total 194 Total 171

In terms of the proportions of the total numbers of presumed trafficked
persons who were identified in these countries, it is clear that these num-
bers represent quite different proportions of the totals, suggesting that the
criteria used for deciding on returns at national level are quite different.
However, the data needed to measure these proportions was not available
for all the relevant countries (e.g., Italy). Further, data about returns is real-
ly only significant in the case of countries of destination. The fact that EU
States that are principally countries of origin of trafficked persons, such as
Slovakia and Romania, did not return any trafficked persons to other coun-
tries does not seem surprising.
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Table 11: Returns from 10 EU countries as a proportion of the total number of
presumed trafficked persons identified in 2008 or 2009

Country Numbers of | Numbers of | Numbers of | Percentage | Percentage
trafficked trafficked trafficked of total of total
persons persons persons identified identified
identified in | reportedly | reportedly | who were who were
a 12 month | returned returned returned returned
period in in 2008 in 2009 in 2008 in 2009
2008/09

Austria 165 21 22 13.33%

Cyprus 119 24 n/a 20.17%

Denmark 118 21 n/a 17.80%

Greece 121 4 107 3.31% 88.43%

Latvia 23 3 0 13.04%

Luxembourg 2 0 0 0.00%

Netherlands 9209 37 n/a 4.07%

Poland 173 17 23 9.83% 13.29%

Portugal 79 0 2 2.53%

Slovenia 31 1 0 3.23%

Based on the limited data available, it is apparent that returns represented
between 4 and 5 percent of the total number of presumed trafficked per-
sons who were identified in all the EU countries for which we obtained data
about numbers identified and returned (4.84% in 2008 and 4.26% in 2009).
In the two (out of three) countries that had the highest number of returns
in 2008, the numbers represented very different percentages: 4% (Nether-
lands) and 20% (Cyprus). In the three countries with the highest reported
numbers of returns in 2009, the numbers represented 88% in Greece), but
13% in Poland and Austria. These numbers suggest strongly that the poli-
cies concerning returns in Cyprus and Greece require revision and also
imply that worrying violations of human rights may have occurred as a
result of their current policies on returns.

Researchers were asked to try and find out how many returnees had been
forcibly repatriated and how many returned voluntarily. However, they
found it difficult to obtain relevant information about the circumstances
in which returns have been carried out (information was obtained on only
two countries).
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5.7 Assistance available for trafficked persons
5.7.1 Standards that EU Member States are expected to observe

The Council of Europe Convention requires States to provide assistance to
“victims in their physical, psychological and social recovery”, (article 12.1)
including at least:

a. “standards of living capable of ensuring their subsistence, through
such measures as: appropriate and secure’> accommodation, psycho-
logical and material assistance;

b. access to emergency medical treatment;

translation and interpretation services, when appropriate;

d. counselling and information, in particular as regards their legal rights and
the services available to them, in a language that they can understand;

e. assistance to enable their rights and interests to be presented and con-
sidered at appropriate stages of criminal proceedings against offenders;

f. access to education for children”

o

» <

In addition to “emergency medical treatment’, “each Party shall provide necessary
medical or other assistance to victims lawfully resident within its territory who do
not have adequate resources and need such help” (article 12.3). Further, all States
in Europe have a legal obligation to enforce article 29 of the UN Convention on
the Rights of the Child: “States Parties shall take all appropriate measures to pro-
mote physical and psychological recovery and social reintegration of a child vic-
tim of: any form of neglect, exploitation, or abuse; torture or any other form of
cruel, inhuman or degrading treatment or punishment; or armed conflicts. Such
recovery and reintegration shall take place in an environment which fosters the
health, self-respect and dignity of the child. When a trafficked child is identified,
EU Member States are required by Council Framework Decision of 19 July 2002 on
combating trafficking in human beings to “take the measures possible to ensure
appropriate assistance for his or her family” (article 7.3, emphasis added).

5.7.2 What is reported in practice

Information about the number of presumed trafficked persons who were the
subject of referrals in 2009 was available from 16 countries, concerning a
total of 4,010 people.

75. See explanation of what ‘secure’ means in the Glossary. It does not imply detaining someone in a clo-
sed centre or prison.
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The authorities in most countries were reported to be trying to get a fuller
understanding of the ways that either adults or children (or both) were being
trafficked or exploited in their country, for example by commissioning research
(Q90). However, six countries were not known to have made any efforts of this
sort (Cyprus, Hungary, Latvia, Lithuania, Luxembourg and Malta).

In ten countries cases were reported in 2008 of assistance being made condi-
tional for individuals who had been identified as trafficked persons (out of
the 18 for which information was available). For example, in Belgium assis-
tance was routinely conditional on those identified agreeing to:

(a) provide information to criminal justice investigation or prosecution;

(b)end contacts with their former trafficker; and

(c) be supported by a specialised reception centre.

The first of these conditions, requiring a presumed trafficked person to pro-
vide information, clearly fails to respect Article 12.6 of the Council of Europe
Convention, which requires States to take action “to ensure that assistance to
a victim is not made conditional on his or her willingness to act as a witness”.

Twenty out of 23 countries providing information reported that emergency
medical treatment was available in 2009 for presumed trafficked persons. The
exceptions were reported to be Denmark, Germany and Romania (Q172).

Fifteen countries are reported to have telephone line run by a government
agency (or by another organisation at the request of a government agency)
which is intended to provide assistance to trafficked persons (Q80).

In 2008 or 2009, in 18 Member States, citizens of other EU Member States who
were identified in the country as presumed trafficked persons were supposed to
be provided with appropriate protection and assistance on the same basis as
nationals from so-called ‘third countries’ outside the EU (Q187). However, in
eight Member States (Estonia, Germany, Hungary, Latvia, Lithuania, Malta,
Romania and Spain), there was reported not to be provision for the same level of
protection and assistance for trafficked persons from other EU countries as for
trafficked persons from ‘third countries’ This nevertheless implies that in most
West European countries to which citizens of EU countries in Central Europe
were trafficked, they could get assistance. In Germany and Spain, where there was
no provision for the State to provide them with assistance, NGOs were neverthe-
less able to do so. In 14 out of 25 EU countries, EU citizens were identified and
assisted in 2008 and 2009 on the same basis as others. In four out of 25 (France,
Germany, Spain and the UK) they may have experienced some difficulties.
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5.7.3 Accommodation

Safe accommodation (no access for guests or outsiders) was available for
adults in 19 countries but said to be unavailable in four (Cyprus, Czech
Republic, Ireland and Romania - Q191). Open secure accommodation (with
windows and doors preventing outsiders from entering) was available in 14
countries and unavailable in seven.

Researchers were asked to report on whether safe accommodation was avail-
able for men and boys who were presumed to have been trafficked, as well as
women and girls. In Austria, for example, no special accommodation was
available for men or boys.

Table 12: Availability of accommodation for different categories of people
who have been trafficked

Specialised accommodation Number of | Yes (available)| No (not available)
for particular categories countries
of adults or children providing
information
Accommodation especially for trafficked
adult women is available 26 18 8
Accommodation especially for trafficked
adult men is available 27 21 6
Accommodation especially for trafficked
girls (i.e, under 18) is available 26 4 22
Accommodation especially for trafficked
boys (i.e., under 18) is available 26 4 22
Accommodation especially for trafficked
transsexuals is available 27 1 (Italy) 26

As attempt was made to measure the extent to which appropriate forms of
accommodation and witness protection were available to presumed trafficked
adults by allocating each country points according to whether each of eight
forms of assistance was available in 2009 (Q191). The eight concerned were:
1. safe accommodation (no access for guests or outsiders - information
from 26 countries);
2. open secure accommodation (windows and doors prevent outsiders
entering -information from 25 countries);
3. accommodation including an alarm to call police (information from
24 countries);
4. accommodation where all incoming phone calls are monitored or
recorded (information from 25 countries);
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5. mobile telephone provided for making emergency calls for help (infor-
mation from 25 countries);

6. bodyguard available when moving outside secure accommodation
(information from 24 countries);

7. change of identity possible (information from 25 countries);

8. relocation to different town or district possible (information from 25
countries).

For example, in eight countries accommodation was available which enabled
residents to make an alarm call to the police (while in 12 it was not). In 13
countries residents were sometimes provided with a mobile telephone to
enable them to make an emergency call for help.

On each of the eight points, a country scored positively (+1) if the particular
form of assistance was reported to be available and negatively (-1) if it was not.
The resulting ranking gave some indication of the availability of these various
forms of assistance, but was evidently found to mix forms of assistance which
were in routine use (i.e., accommodation) with forms of protection during
legal proceedings which were either never invoked (even if available in theory)
or only rarely. A more meaningful scorecard focused uniquely on the first three
points - the availability of various forms of safe accommodation. The scores
are shown in Table 9. The potential maximum of +3 is represented as 7 and the
minimum possible of -3 is represented as 0. While this is too crude to be con-
sidered precise in its ranking, it seems reasonable to conclude that those at the
bottom of the list were not making accommodation available as they ought.

Table 13: Scorecard for EU Member States: Availability of suitable accommodation
for trafficked persons in 2009

Country Score (7 = maximum; Number of
0 = minimum) States in each tier

Austria, Finland, Greece, Luxembourg,

Netherlands, Poland and U.K. 7 7

Germany & Slovakia 5 2

Belgium, Estonia, France, Italy, Portugal,

Slovenia & Spain 4

Latvia, Lithuania, Malta & Sweden 3 4

Bulgaria, Cyprus, Czech Repubilic,

Denmark & Hungary 2 5

Ireland & Romania 0 2
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It should also be stressed that numerous shelters benefiting from state funding
have suffered cuts in funding as a result of general reductions in government
spending. For example, most state-funded shelters in France are reported to
have experienced reductions in funding since 2009, however many trafficked
persons have been referred to them.”® In cities such as Bordeaux or Marseilles,
the funding for NGOs working with trafficked persons has been reduced. In
the case of Bordeaux the state has withdrew the totality of its funding putting
the NGO at risk of closing down. Similarly the NGO CCEM, one of the rare
NGOs in France to work with exploited domestic workers, has seen its funding
greatly reduced, putting it into a difficult situation.

Closed secure accommodation (where residents were not entitled to leave as
and when they want, without being accompanied) was reportedly in use in
eight out of 21 countries for which information was available, with 13 countries
saying that this sort of closed accommodation was not in use. In some cases,
researchers may have construed this to refer to formal detention, for many pre-
sumed trafficked persons continue to be detained on account of their irregular
immigration status in EU countries in additional countries. The eight where the
use of closed accommodation was reported were: Austria, Finland, Greece, Ire-
land, Luxembourg, Netherlands, Portugal and Slovakia.

5.8 Access to justice

5.8.1 Standards that EU Member States are expected to observe

Article 12.1 of the Council of Europe Convention requires assistance trafficked

persons to include, at least,

12.1 d “counselling and information, in particular as regards their legal rights
and the services available to them, in a language that they can understand;

12.1 e “assistance to enable their rights and interests to be presented and con-
sidered at appropriate stages of criminal proceedings against offenders”.

Article 15.1 of the Council of Europe Convention requests States to “ensure
that victims have access, as from their first contact with the competent
authorities, to information on relevant judicial and administrative proceed-
ings in a language which they can understand”. Article 15.2 guarantees “the
right to legal assistance and to free legal aid for victims” (under the condi-
tions provided by the country’s internal law).

76. More information on www.fnars.org (in French).
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The same article 15 guarantees “the right of victims to compensation from the
perpetrators” and requires States to adopt a measure “to guarantee compensation
for victims in accordance with the conditions under its internal law, for instance
through the establishment of a fund for victim compensation or measures or
programmes aimed at social assistance and social integration of victims”, which
could be funded by confiscating the assets of convicted traffickers. In all these
cases, it does not have to be a government/state official who provides assistance
or information, but the State has a responsibility to ensure it happens. The Con-
vention does not spell out explicitly what steps need to be taken to ensure that
victims can obtain compensation from perpetrators. However, the next article
does point out that, “When a Party returns a victim to another State, such return
shall be with due regard for the rights, safety and dignity of that person and for
the status of any legal proceedings related to the fact that the person is a victim,
and shall preferably be voluntary” (article 16.2, emphasis added). The Conven-
tion's Explanatory Report goes further and points out that, “The return of a vic-
tim shall also take into account the status of any legal proceedings related to the
fact that the person is a victim, in order not to affect the rights that the victim
could exercise in the course of the proceedings as well as the proceedings them-
selves” (paragraph 202). For some trafficked persons to obtain compensation,
therefore, States Parties need to ensure that they have a residence permit to
remain in the country concerned for the duration of the relevant proceedings.

As far as “Protection of victims, witnesses and collaborators with the judicial
authorities” is concerned, Article 28.2 of the Council of Europe Convention
requires States to, “adopt such legislative or other measures as may be necessary to
ensure and to offer various kinds of protection. This may include physical protec-
tion, relocation, identity change and assistance in obtaining jobs” (emphasis
added). Article 28.4 requires “appropriate protection from potential retaliation or
intimidation in particular during and after investigation and prosecution of per-
petrators, for members of groups, foundations, associations or non-governmental
organisations” which assist trafficked persons during criminal justice proceedings.

5.8.2 What is reported in practice

Information was obtained on the forms of in-court protection available for
trafficked persons who opt to give evidence as victims or witnesses in prose-
cutions of suspected traffickers and on compensation payments that have
been made to trafficked payments. As the number of prosecutions of traffick-
ers is reported to remain relatively low, these two questions were considered
pertinent to whether trafficked persons were likely to agree to give evidence
and thereby support prosecutions or not.
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Protection available to trafficked adults who were witnesses or victims of
crime and who take part in legal proceedings

Relocation of threatened victim witnesses (to another place in the same
country) was reported to be possible in 19 countries (Q191).

In-court protection

Researchers were asked whether four kinds of in-court protection were avail-
able to trafficked adults (Q192) and children (Q193) who were victim wit-
nesses (i.e., were victims of crime who gave evidence against a trafficker).
The responses suggested that during 2009 in-court protection was generally
available, but that practices varied, as the flowing table indicates.

Table 14: The number of countries making four kinds of in-court protection
available for adult victim-witnesses

Category of in-court protection for adults Available Not No
available | information

Victim witnesses were able to give evidence at a
preliminary hearing (e.g., before an investigating judge)
and did not have to appear at the public court hearing 13 10 3

Victims witnesses gave evidence by video link and
did not have to appear in open court 13 8 6

Victims witnesses giving evidence in court were
shielded from the view of the accused (i.e., did not
have to look at him/her and could not be seen by the
accused, even if they could be seen by others) 10 8 9

Separate waiting areas in court (or in other places
where witnesses testify) were available for prosecution
and defence witnesses 15 6 6

Once again, it was possible to draw up a score card reporting how EU coun-
tries ranked on these four questions, using the same system as in Table 9, i.e.,
a country scored positively (+1) if the particular form of witness protection
was reported to be available and negatively (-1) if it was not. The scores (with
a potential maximum of +4 and minimum of -4) are shown in Table 10.

Again, it is necessary to note that the resulting ranking is relatively crude, but
gives some indication of the availability of these various forms of protection,
whose availability might be expected to encourage trafficked persons to be more
inclined to testify or take part in legal proceedings against suspected traffickers.
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Table 15: Scorecard for EU Member States: availability of suitable in-court
protection measures for victim witnesses in 2009

Country Score (8 = maximum; Number of
0 = minimum States in each tier

Austria, Netherlands, Poland,

U.K. Portugal & Spain 8 6

Bulgaria, Cyprus, Czech Republic,

Denmark & Hungary 7 5

Germany & Belgium 5

Luxembourg, Slovakia, Estonia, Italy,

Lithuania, Malta, Sweden & Romania 4 8

Finland & Greece 3 2

France & Slovenia 2 2

Ireland 1 1

Latvia 0 1

The information available on in-court protection for trafficked children was
much more patchy, as there were significantly less court cases involving
children as victim-witnesses. For example, in Denmark, according to an
NGO in contact with most of the children who were suspected of having
been trafficked, none of the cases identified as presumed victims in 2008
and 2009 were investigated fully by the police and no trafficker was convict-
ed. Researchers in 11 countries were unable to provide any information on
any of these forms of protection for children. In only five were researchers
able to confirm that all four forms are available for children who have been
trafficked (in Luxembourg, Netherlands, Poland, Spain and Romania).

Table 16: Countries making four kinds of in-court protection available for
child victim-witnesses

Category of in-court protection Available Not No
available | information

Child victim witnesses gave evidence at a preliminary
hearing (e.g., before an investigating judge) and
did not have to appear at the public court hearing 12 3 14

Child victim witnesses gave evidence by video link
and did not have to appear in open court 9 6 12

Child victim witnesses giving evidence in court were
shielded from the view of the accused (i.e. did not

have to look at him/her and could not be seen by the
accused, even if they could be seen by others 7 5 15

Separate waiting areas in court (or in other places
where witnesses testify) were available for
prosecution and defence witnesses 8 4 15
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In five countries (Czech Republic, Denmark, France, Portugal and the UK) there
were reported to have been cases in 2008 or 2009 in which a trafficked adult or
child whose identity was supposed to remain confidential had their identity
made public in the course of criminal justice proceedings (investigation or tri-
al, Q194). In Demark such a case was also reported in 2010, when a lawyer rep-
resenting a victim witness obtained agreement from a court that the woman’s
identity would not be made public. Despite the ban on revealing her name, the
woman’s first name was reported in a newspaper. A legal action was initiated by
the lawyer against this newspaper (rather than the court, representing the State,
taking action to punish the newspaper) and the woman concerned received a
payment in compensation from the newspaper of €650, such a paltry amount
that it does not act as a disincentive to this newspaper or the rest of the media
to refrain from publicising the names of victim witnesses. Weak action on this
point by the State evidently suggests that in such cases the State is not fulfilling
its internationally recognised obligations to protect the privacy and security of
victims of crime. Similar evidence was available from other countries.

In a different case which reveals apparent negligence by the authorities, an
NGO reported that a Nigerian woman who was suspected of trafficking
Nigerian women into Denmark was being held in custody in a closed men-
tal institution. She escaped six days before her trial and was not recaptured.
Indeed, law enforcement officials were reportedly not informed of her escape
for several days and the court convened to start her trial without having
being told of her escape. The victim witness did not receive an apology or any
written explanation about what had happened from the authorities. Howev-
er, she has reportedly received threats from the criminals responsible for traf-
ficking her to Denmark. Further, the authorities took no steps to ensure her
personal security and by mid-2010 her application for protection and the
right to remain in Denmark had not been resolved.

The level of information provided to victim-witnesses during legal proceed-
ings was reported to be good in more than half the countries. In 19 out of the
22 countries for which information was available, information on legal pro-
ceedings was reported to be routinely available in a language understood by
victim witnesses (Q195). In three (Bulgaria, Italy and Latvia) it was not. In
rather less countries (15 out of the 19 for which information was available),
victims of crime were reported to be kept informed during the police inves-
tigation of the progress of that investigation (whether a suspected trafficker
was in detention, was being charged, was being remained in custody, etc.); in
four countries they were said not to be kept adequately informed (Czech
Republic, France, Latvia and Sweden).
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Access to redress, including compensation

Recent research from Anti Slavery International’’” and OSCE’® concluded that
although there is a right to compensation for trafficked persons and despite the
existence of several compensation mechanisms, the actual receipt of a compen-
sation payment by a trafficked person is, in practice, extremely rare. Nevertheless,
in 12 countries (out of 22 for which information was available) a trafficked per-
son was reported to have received a payment in damages or as compensation
during 2008, and in 12 countries (out of 20) during 2009, either as a result of
court proceedings or from a different source (Q197 and 198). The nine countries
in which compensation payments were reported two years running were Austria,
Denmark, France, Germany;, Italy, Netherlands, Spain, Sweden and the UK.

Trafficked persons who are citizens of both other EU Member States and third
countries (outside the EU) were reported in six (out of 16) countries to have
experienced particular difficulties in securing payments as compensation or
damages during 2008 or 2009 (i.e., greater difficulties than nationals of the coun-
try concerned). Even in countries where compensation payments were made in
both 2008 and 2009, trafficked persons were reported to have experienced diffi-
culties in securing compensation or damages. For example, in the Netherlands,
criminals convicted of trafficking were sentenced to pay compensation to their
victims in 13 cases. By mid-January 2009, full payment had been made in three
cases, while ten were still waiting for the payments to be made. The amounts var-
ied considerably: less than €500 in one case, between €500 and €5,000 in seven
cases and between €5,000 and €15,000 in the remaining five cases.

5.9 Prevention of human trafficking (children and adults)
5.9.1 Standards that EU Member States are expected to observe

Prevention covers a wide range of possible measures, most of which were not the
subject monitoring during this project. The Council of Europe Convention calls
for “effective policies and programmes to prevent trafficking in human beings” to
be established or strengthened, for example by “research, information, awareness
raising and education campaigns, social and economic initiatives and training
programmes, in particular for persons vulnerable to trafficking and for profes-
sionals concerned with trafficking in human beings” (article 5.2). Article 5.3

77.]. Lam, K. Skrivankova, Opportunities and Obstacles: Ensuring access to compensation for trafficked per-
sons in the UK, Anti-Slavery International, London, 2008.
78. OSCE/ODIHR, Compensation for trafficked and exploited persons in the OSCE region, Warsaw, 2008.
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requires States to “promote a Human Rights-based approach and [each State]
shall use gender mainstreaming and a child-sensitive approach in the develop-
ment, implementation and assessment of all the policies and programmes”
(referred to in article 5.2). A human rights approach intrinsically involves check-
ing what the effects of anti-trafficking policies and programmes are on the peo-
ple who are intended to benefit - trafficked persons and others who have been
identified as being disproportionately more likely to be trafficked than average —
and modifying such policies and programmes if they have a negative impact on
such people. Finding out whether this is being done means checking for evalua-
tions, impact assessments or other exercises by the authorities to find out what
the impact of prevention activities have been and to modify them as necessary, a
question which is examined in relating to the formal monitoring of each State’s
anti-trafficking initiatives (see 5.10 below).

No information was collected about the question of what efforts were made
to prevent human trafficking by discouraging demand (articles 6 and 19 of
the Council of Europe Convention).

5.9.2 What is reported in practice

Our research did not explore the numerous prevention methods in detail but
focused on finding out what information was available to migrants before and
after their arrival in a country where trafficked persons are reported to have been
exploited. We asked both about information made available by the authorities in
a migrant’s country of origin in the EU and by those in their destination country.

Inadequate information was reported to be available for migrants on their
arrival, on precautions to take to avoid being trafficked or subjected to forced
labour, in 16 out of 23 countries (Q203). Similarly pre-arrival information on
such precautions was reported to be inadequate in 16 out of 21 countries (Q204).

We asked whether relevant government agencies in each country investigat-
ed proactively whether human rights and labour rights were respected or
abused, in either 2008 or 2009, and whether working conditions were accept-
able in the unprotected sectors of the economy (notably sectors where it is
predominantly women, rather than men, who work or provide services, such
as domestic work, au pair or similar arrangements, and the commercial sex
sector) and try to detect exploitative working practices, including cases of
forced labour and trafficking (Q206 and 207). Evidently the questions cov-
ered a sweeping set of circumstances and the answers were correspondingly
broad. In nine countries researchers concluded that there had been such
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proactive investigations in 2008 (and in 2009 there were in eight), whereas in
ten they felt (in both years) there had not been. The seven countries which
were criticised for falling short in both years were Belgium, Cyprus, Czech
Republic, Finland, Latvia, Luxembourg, and the UK.

We learned in this context, for example, that in Germany the Federal Ministry
of Labour and Social Affairs commissioned a study in 2009 with the title
“Development of sustainable support structures for those affected by human
trafficking for labour exploitation”, in order to conduct an initial national sur-
vey and to develop recommendations for further action by the Federal Govern-
ment on this issue. It is clear, therefore, that in 2009 the authorities were still
developing their knowledge about appropriate methods to use in protecting
and supporting people trafficked for purposes other than sexual exploitation.

Nine EU Member States that are mainly countries of origin and emigration
reported that in most (six out of nine), adequate levels of advice seemed to be
available in 2008 or 2009 from government agencies for potential emigrants:
information that mentioned appropriate precautions to avoid being entrapped by
traffickers or others who might subject them to forced labour (Q208). A slightly
higher number reported that such information was available from other sources
(such as NGOs or international organisations). The two countries where the lev-
el of information available was reported to be inadequate (from either of these
potential sources) were Latvia and Lithuania. In none of these nine countries did
our researchers consider that the information available was inaccurate or that it
exaggerated the problems that potential migrants might encounter (Q210, e.g.,
that information exaggerated the risk of being trafficked or implied that the
safest option was automatically to stay at home and not migrate).

5.10 Monitoring and evaluation of anti-trafficking measures
5.10.1 Standards that EU Member States are expected to observe

The Council of Europe Convention requires States to “promote a Human
Rights-based approach” (article 5.3) in their policies and programmes to pre-
vent trafficking in human beings and this implies that they are under some
obligation to find out what the effects of their policies and programmes are
(by monitoring, evaluating or assessing their impact) and to amend them
accordingly. A non-binding international standard, the UN High Commis-
sioner for Human Rights’ Recommended Principles and Guidelines on Human
Rights and Human Trafficking (2002) outline the key elements of a human
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rights approach in the context of anti-trafficking initiatives and goes further
that the European Convention, requiring States to review the effects of pro-
tection and assistance measures, as well as preventive measures.”

Article 29.4 of the Council of Europe Convention requires States to “consider
appointing National Rapporteurs or other mechanisms for monitoring the
anti-trafficking activities of State institutions and the implementation of
national legislation requirements”. The wording (“Each Party shall consid-
er...”) is very weak. However, already by March 2010, the draft of the EU
Directive prepared by the Council and referred to the European Parliament
suggested that, “Member States shall take the necessary measures to establish
National Rapporteurs or other equivalent mechanisms” By September 2010,
the Parliament had supplemented this, asserting that National Rapporteurs
should be independent and should report once a year to the relevant national
authorities and also to various bodies within the European Commission.

5.10.2 What is reported in practice

Eight out of 27 countries reported that they had a National Rapporteur on
trafficking in human beings, while 17 said they did not. Only a few of these
(e.g., Netherlands and Portugal) are reported to have a National Rapporteur
whose role is limited to monitoring the activities of other agencies (and pol-
icy implementation) and does not have an operational role in making policy,
coordinating agencies or detecting cases of human trafficking.

In Belgium, there is no official National Rapporteur on trafficking, but unofficial-
ly a different statutory body, the Centre pour I'Egalité des Chances et la Lutte contre
le Racisme (Centre for Equal Opportunities and Combating Racism), performs a
monitoring role and publishes information on Belgium’s anti-trafficking
responses. In Cyprus there is no National Rapporteur, and the Ministry of the
Interior is to perform some of a Rapporteur’s functions. However, this amounts
to the ministry observing and evaluating itself. In three of the nine countries with
a Rapporteur (Latvia, Lithuania and Sweden) the role of the organisation con-
cerned was not limited specifically to monitoring: it also had an operational role
in anti-trafficking operations, substantially limiting its independence and poten-
tially reducing its ability to monitor in a strictly independent way.

79. “States and, where applicable, intergovernmental and non-governmental organizations, should consider: (1)
Taking steps to ensure that measures adopted for the purpose of preventing and combating trafficking in persons
do not have an adverse impact on the rights and dignity of persons, including those who have been trafficked”
(UN High Commissioner’s Guidelines 1, point 1), www.ohchr.org/english/-about/publications/pap-ers.htm.
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6. CONCLUSIONS CONCERNING ACTION REQUIRED
TO IMPROVE RESPONSES TO HUMAN TRAFFICKING
IN EU MEMBER STATES

The E-notes monitoring exercise encountered plenty of difficulties in obtain-
ing comparable information about all the questions it set out to answer in
each of the 27 EU Member States. Despite these difficulties, substantial
amounts of information were made available and a baseline was established
which could be used for measuring further changes in the years ahead.

6.1 Discrepancies between standards and practice

The exercise suggested that there are still vast discrepancies at operational
level in the way trafficking cases are investigated and prosecuted and in the
authorities’ response to adults and children who are suspected of having been
trafficked. Both EU institutions and the Council of Europe should address
these over the coming years. So too should the governments of individual EU
Member States, not only by taking note of weaknesses reported in their coun-
try in Chapter 5 of this report, but also by paying attention to comments
made below in the ‘country profile’ section about their particular country.
As there are too many discrepancies between States to summarise here, the
table below lists comments made by the European Commission in a working
document in October 2008 (see Chapter 2: European Commission, Evalua-
tion and monitoring of the implementation of the EU Plan on best practices, stan-
dards and procedures for combating and preventing trafficking in human beings)
and compares these to our more recent findings. This indicates some clear
limitations on the scope of our findings, but also highlights some issues
which deserve attention as a matter of priority by most EU Member States.

Table 17: A Comparison of European Commission observations in October
2008 and E-notes findings in June 2010

European Commission E-notes findings in June 2010
observations in October 2008

The protection of trafficked persons E-notes did not monitor how many trafficked persons
in national legislation from prosecu- were detained or prosecuted.

tion or criminal sanctions for

offences committed as a conse-

quence of their situation as trafficked

persons appeared to be insufficient.

Long-term preventive measures were  E-notes reviewed a small sample of preventive mea-
still insufficient, especially measures sures and did not monitor measures to promote gen-
aimed at promoting gender equality. der equality. We noted that in nine countries govern-
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The total number of cases (of human
trafficking) investigated in the EU
was 195 in 2001, 453 in 2003, 1,060
in 2005, and 1,569 in 2006.

Very few countries were able to say
how many trafficked persons
received protection.

Replies regarding compensation
showed that there was also a gap in
this field between legislation and
enforcement.

The majority of countries had adopt-
ed legislative measures in the field
of victim support.

Most countries had introduced a
reflection period for presumed traf-
ficked persons, varying from 30 days
to 6 months. However, only five coun-
tries made relevant figures available.
The total number of all those granted
a reflection period in these five coun-
tries in 2006-2007 was 56, of which 30
cases were in Norway and only 26 in
EU Member States.

It was difficult to obtain information
about the numbers of trafficked per-
sons who received assistance and
“The vast majority of countries do not

ment agencies did not investigate proactively
whether human rights and labour rights were
respected or abused in the unprotected sectors of the
economy where trafficked persons have been found.

E-notes learned of 858 convictions in 22 countries for
trafficking during 2008 and 692 convictions in 21
countries during 2009. A total of 2,871 people were
reportedly investigated in relation to trafficking
offences in 17 countries during 2008.

Protection consists of numerous different acts. In terms
of formal identification, 11 out of 27 Member States a
single government agency or structure was responsible
for making a formal identification of anyone who is pre-
sumed to have been trafficked. E-notes did not learn
how many presumed trafficked persons were identified
in these 11 countries. See below for the estimate of the
number of referrals, which was probably similar.

Difficulties in obtaining compensation were still
reported in 2009. At least one trafficked person was
reported to have received a payment in damages or
as compensation during 2008 in 12 countries (out of
22 for which information was available) and in 11
countries (out of 19) during 2009.

E-notes focused on finding out what support (assis-
tance) was available in practice, rather than legislative
provision. In 20 out of 23 countries emergency medical
treatment was reported to be available in 2009 for pre-
sumed trafficked persons. However, in some countries
assistance was still conditional on trafficked persons
being willing to provide information to law enforce-
ment officials, contrary to the provisions of the Council
of Europe Convention, which requires States to take
action “to ensure that assistance to a victim is not made
conditional on his or her willingness to act as a witness".

E-notes learned about 207 presumed trafficked per-
sons who were granted reflection periods in 2008 in
11 countries, and 1,150 people who were granted
reflection periods in 18 countries in 2009.

E-notes researchers learned that 3,800 presumed
trafficked persons were the subject of referrals in 16
countries during 2009. Although no estimates were
available from the other 11 countries, it is reasonable
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even dispose of figures” However, in
countries where there were relatively
higher numbers of assisted trafficked
persons (Austria, Belgium, Italy, Bul-
garia and the United Kingdom), “fig-
ures on criminal proceedings are also
higher”, so it might be appropriate for
the EU to develop further regulations
on victim support in order to facili-
tate more prosecutions of traffickers.

Little information was available
about assisted return. “In many
countries risk assessment by law
enforcement agencies before return
is not regulated, or have very limited
implementation”

In most countries an inter-agency
coordinating body had been appoint-
ed, but“national machinery still seems
to be inadequate as far as monitoring
mechanisms are concerned”.

6.2 Recommendations

to presume that the total was higher than 3,800.
However, it was not clear whether the number of pre-
sumed trafficked persons who were the subject of
referrals was increasing year-on-year or decreasing or
remaining much the same.

Information was available from 15 countries indicat-
ing that 194 adults were returned to their country of
origin from 12 countries in 2008. In 2009 information
was available from 10 countries about 171 adults who
were returned, with one country (Greece) accounting
for over half the total. No details were obtained on
where the countries of origin were or the conditions
surrounding each return to indicate what proportion
were voluntary or forced and whether returnees were
assisted or not. E-notes researchers confirmed that
risk assessments are not carried out as a matter of rou-
tine before adults who are presumed trafficked per-
sons are returned, except in three EU States.

A national structure to coordinate anti-trafficking
responses was reported to have been established in 20
out of the 27 Member States. In some countries there is
a procedure recognised at national level that specifies
the roles to be played by different organisations in pro-
viding protection or assistance to trafficked persons and
for referring them to appropriate services — a ‘National
Referral Mechanism’ or System. A total of 17 countries
have such a system, while nine do not, meaning that
referrals in these nine are organised at sub-national level
(as in Italy) or that there is no system governing referrals.

The E-notes project has showed that there are substantial discrepancies
between EU Member States on fundamental aspects of anti-trafficking poli-
cy and practice within the EU, such as national legislation to prohibit human
trafficking and definitions (or interpretations by relevant government agen-
cies) of what constitutes trafficking, the existence of coordinating bodies and
the process to identify trafficked persons. It also showed that several provi-
sions of international and national legislation that are intended to secure the
protection of the rights of trafficked persons still exist on paper alone and
their implementation has hardly begun in the majority of EU Member States.
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The organisations taking part in E-notes believe that more effort should be
made by the European Union, by EU Member States themselves and by civil
society to strengthen the basis of the policy framework, at national and EU
levels, that is intended to stop human trafficking.

While substantial improvements are needed with respect to the implementa-
tion of many aspects of anti-trafficking policies in the EU, the following rec-
ommendations prepared by the E-notes project focus on the protection of
the rights of trafficked persons, as we are convinced that this should be the
core of any State’s efforts to counter trafficking in human beings. However, it
is with respect to prevention of trafficking and protection of trafficked per-
sons that relevant provisions are implemented the least.

6.2.1 Identification and referral of trafficked persons

The protection of the rights of trafficked persons can only be secured when
all presumed victims (irrespective of their cooperation with the authorities)
are identified as such. The E-notes findings show that identification is still a
very weak link. In order to improve the identification process in the Member

States we consider that it is essential that:

o Member States develop checklists and/or indicators, in cooperation
between law enforcement, prosecutors’ offices and service providers, to
assist in the identification of presumed victims of trafficking for any form
of exploitation. Additional indicators should be identified for every form
of exploitation, such as labour exploitation, domestic servitude, sexual
exploitation, forced begging, forced involvement in illicit activities etc. Spe-
cific indicators for the identification of child victims should be developed;

o Identification is not the responsibility of a single government agency but
should be carried out by multidisciplinary teams that including organisa-
tions providing services to trafficked persons;

o The national structures that are in place for referral, either National Refer-
ral Mechanisms (NRM) or others involved in implementing Standard
Operational Procedures (SOPS), should be based on close and regular
cooperation between law enforcement officers, immigration officials,
labour inspectors, relevant trade unions, child protection agencies, prose-
cutors’ offices and NGOs or other service providers;

o Access to justice for trafficked persons, including for claiming compensation,
is improved by guaranteeing free legal aid to all identified trafficked persons;

o All Member States ensure that an individual risk assessment is conducted for all
trafficked persons when it is proposed that they return to their home country.
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6.2.2 Monitoring

Further monitoring is essential, both at EU and national level, so that all rel-
evant stakeholders have a better understanding, not only of what exists on
paper in terms of what is supposed to be done in each country to stop traf-
ficking, but what is actually occurring in reality. For a good understanding of
the implementation, the effects and the impact of anti-trafficking policies in
the European Union, it is urgent that:

« National Rapporteurs or other equivalent mechanisms should be indepen-
dent bodies (as agreed in The Hague Declaration, 1997), so as to guarantee
independent and comparable monitoring of results of anti-trafficking
actions. It is also important that the impact and the unforeseen or even neg-
ative effects of anti-trafficking measures should be identified and reported;

o There should be more standardisation on relevant terminology, statistics and
ways of measuring (e.g., numbers of individuals prosecuted for trafficking);

o There should be close cooperation between the EU and its Members States
and the members of GRETA, the independent monitoring body of the
Council of Europe Convention on Action against Trafficking in Human
Beings, in order to avoid unnecessary overlap in monitoring activities.

6.2.3 Legislation

o Further monitoring is needed to ensure that all national legal frameworks
incorporate the definition of trafficking agreed in the 2002 Framework
Decision and the 2005 Council of Europe Convention.

o There appears to be a significant need for a better understanding in many
EU Member States of the notion of “exploitation” and the various offences
linked to illegal exploitation, both when people are trafficked into
exploitation or for the purpose of exploitation and when people are sub-
jected to illegal exploitation without having been trafficked.

6.2.4 Coordination of anti-trafficking policies at national level

All Member States that have not done so yet should create a coordination
structure and a national action plan to give more coherence to their anti-traf-
ficking policies. Appropriate allocation of human and economic resources is
crucial for the efficient functioning of both of these. It would consequently
be appropriate for any future monitoring exercise to check what resources are
allocated in each EU Member State to finance a national coordination struc-
ture and to support coordination activities.
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7. COUNTRY PROFILES®

7.1 AUSTRIA®

The phenomenon

Austria is both a destination and a transit
country of trafficking in human beings. No
official and comprehensive statistics are cur-
rently available on the scale and forms of traf-
ficking occurring in the country. Nevertheless,
it is a fact that foreign women, men, and chil-
dren are being trafficked and exploited in dif-
ferent sectors. Trafficking for the purposes of
sexual exploitation and trafficking for domestic
servitude in diplomatic households are the
most commonly identified forms, which gener-
ally involve women and girls. Only few cases of
trafficking for purposes of forced au pair work,
forced marriage, begging, or petty crimes have
been identified; while trafficking of men for
labour exploitation in agriculture and in the
construction sectors is suspected to take place,
even though no cases have been officially iden-
tified yet.

Trafficked women are mostly between 19
and 35 years old and generally come from Bul-
garia, Romania, Hungary, and Nigeria, but also
women from Slovakia, Ukraine, Philippines,
Russia Serbia and other Latin American, Asian,
African and European countries have been
identified.

National anti-trafficking legislation and
institutions

Cross-border trafficking for the purpose of
sexual exploitation has been part of the Austri-
an criminal code (art. 217) since 1970s. In
2004, the anti-trafficking legislation has been
amended (art. 104a) to comply with the defini-
tion of the Palermo Protocol. According to this
article, offenders can be sentenced to a term of
imprisonment of up to 10 years. Child traffick-
ing is also punished through $§104a. §116 of the
Alien’s Police Act - which punishes the
exploitation of foreigners - is also used to pun-
ish trafficking in persons.

In Austria, two National Action Plans
against trafficking in human beings have been
developed by the Task Force Menschenhandel
(Human Trafficking Task Force), the intergov-
ernmental national coordination structure, for
the following time periods: 2007-2008 and
2009-2011. NGOs such as Lef6-IBF, ECPAT
and BIM (Ludwig Boltzman Institute for
Human Rights) were structurally included in
the development process of both plans. The
implementation of the first National Action
Plan has been assessed in the report “Human
Trafficking” (2008).

No National Rapporteur on trafficking in
human beings or any equivalent mechanism
has been appointed in Austria yet.

Identification, protection of rights, and referral

In the case of Austria, the Federal Ministry of
the Interior is formally responsible for the iden-
tification of trafficked women. The NGO Lef6-
IBF acts on behalf of the Federal Ministry of the
Interior and the Women’s Directorate at the Fed-
eral Chancellery and can therefore contribute to
the formal identification of trafficked women.

Still, no official published list of indicators
to be used for the identification of trafficked
persons exists. The Federal Ministry of Econo-
my, Family and Youth though published indi-
cators for child trafficking. In the case of traf-
ficking in women, a list of indicators distribut-
ed and discussed during police trainings, which
are carried out in co-operation with an expert
of Lefo-IBE.

No formal standard procedures have been
set up in positive law concerning the referral of
trafficked persons. The Police of Vienna intro-
duced an internal order that states that Lefo-
IBF is to be contacted if a woman or a girl is
suspected to be trafficked.

An internal directive to the police on the
issue of granting a reflection period exists. Still,
a reflection period has not been implemented
in positive law, so that officials are not obliged
to grant it.

A differentiation between short-term and
long-term assistance is not made In Austria, all
trafficked women are granted access receive
the same access to support.

80. NB The text of these country profiles in this section has not been edited and proofread professionally.

81. Written by Sandra Gombotz, Lefo-IBF, Vienna.
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Lefo-IBF offers them a shelter, access to
medical and psychosocial support, legal advice
and support as well as psychosocial and legal
support in criminal procedures. Medical assis-
tance for trafficked women without a residence
permit in Austria is only possible through the
co-operation with other NGOs.

There are no specialized shelters for trafficked
children or men.

Since 1998, trafficked persons have the
option to apply for a residence permit on
humanitarian grounds, if they commit to testi-
fy in a civil or criminal court procedure. In
2009, the law on residence permit was modi-
fied. The requirement for obtaining a residence
permit now is the opening of a civil or criminal
court procedure.

The new Austrian Law on Residence and
Settlement of Foreigners NAG §69a not only
grants the right to an application, but also
allows for appeals. As long as a civil or criminal
court procedure is in progress, the renewal of
the residence permit is possible. Residence per-
mits are granted for a period of at least 6
months; daily practice proves, however, that in
most cases, they are automatically granted for a
period of one year.

If any security authority or the aliens’ police
states that repatriation is not possible on a con-
tinuous basis (due to danger in the country of
origin) or that the case is already fully investi-
gated, according to NAG §43 or §44, residence
can be granted.

Lefo-IBF organizes the return of the trafficked
persons who express the will to go back home.
Although within the EU well-established net-
works already exist, Lef6-IBF only currently
works on the development of quality standards
for risk assessment to be carried out before a
trafficked woman leaves Austria. So far Lefo-
IBF has mostly been able to organize a return
on an ad hoc basis. The current National
Action Plan sets that assisted voluntary return
should be carried out within the European
Return Fund and an adequate case monitoring
should follow. In the case of men and children,
assisted voluntary return to the origin country
can mainly be realized through return pro-
gramme offered by IOM Austria.

Access to justice

The Code of Criminal Proceedings clearly
states that victims of violence are to be referred
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to the accredited organisations for the protec-
tion of victims.

Lef6-IBF is the NGO assigned by the Feder-
al Ministry of Justice to offer support in crimi-
nal procedures to trafficked women and girls.
The NGO, therefore, supports and provides
psychosocial counseling, while specialized
lawyers grant legal counseling and assistance
during the legal proceedings.

According to the Victims of Crime Act,
trafficked persons are to be granted free access
to psychosocial support, legal advice and sup-
port in criminal procedures. Based in the Vic-
tims of Crime Act, trafficked persons, who legal-
ly resided in Austria when the act of violence
was committed, receive compensation for the
loss of income or alimony, medical rehabilita-
tion, measures such as psychotherapy,
orthopaedic care such as physiotherapy, and
professional rehabilitation such as financing of
vocational training and social rehabilitation, if
their country of origin is not willing to pay for it.

There is no obligation for trafficked persons
to personally testify in the main trial or to even
be present. If facts are already proven, testi-
monies can be made anonymous. If trials were
dismissed or suspended in court, the trafficked
person has to be informed. In special cases, the
trafficked person can take on a new identity. In
criminal court proceedings, the state itself acts
as prosecutor and carries all costs of the trial. In
the case of a civil court procedure, the trafficked
person may bear the costs, which can be signifi-
cant. Financial support to file a suit for their
employment rights can be sought with the
Chamber of Labour (Arbeiterkammer).

Applying the Criminal Code as well as the
Civil Code, compensation for the damages
victims have suffered can be included into a
court sentence on the defendant. There is evi-
dence that this practice is being successfully
applied in practice, albeit using the police to
confiscate assets.

Prevention

In Austria, Lefo-IBF has carried out some
awareness raising campaigns against human
trafficking. On the occasion of its 10th anniver-
sary, Lefo-IBF held a press conference as well
the symposium “Work- migration-rights;
strategies against trafficking in women”. Every
year, folders on women trafficking are being
distributed to embassies and consulates receive



training. In 2006 the Movie “Kurz davor ist es
passiert” (It happened right before) by Anja
Salomonowitz addressing the issue of human
trafficking was produced in cooperation with
Lef6-1BE

The Federal Ministry of Economy, Family
and Youth published folders on child traffick-
ing. The Task Force Human Trafficking issued
folders on human trafficking.

On the occasion of the 2009 EU Day against
Trafficking in Human Beings, the Federal Min-
istry of the Interior, the Women’s Directorate at
the Federal Chancellery and others organized a
discussion platform “Together against Human
Trafficking”.

In 2008, Austria contributed to the organi-
sation of the UN-Gift Vienna Forum to Fight
against Human Trafficking and to the Third
World Congress against Sexual Exploitation of
Children.

Training programmes on the issue of traf-
ficking in women are being carried out by
Lef6-IBF in co-operation with specialized
police units, including border authorities.

ECPAT and the Federal Criminal Agency car-
ried out trainings for, inter alia, the police, youth
welfare, shelters for women, refugee centres.

Lef6-IBF also regularly holds trainings for
judges and prosecutors.

Monitoring and evaluation system

The evaluation of the anti-trafficking mea-
sures carried out in Austria is foreseen in the
2009-2011 National Action Plan against traf-
ficking in human beings. The Task Force car-
ried out a National Report on Human Traffick-
ing in 2009. This report cannot be seen as
equivalent to an independent scientific evalua-
tion study, though. The National Report on
Human Trafficking was published by the Feder-
al Ministry of the Interior and the Federal Min-
istry for European and International Affairs.

Recommendations

« Even though the police are currently more
informed and prepared about human traf-
ficking, also due to the sensitization work
carried out in the past years, improvement
on the identification of trafficked persons is
still needed.

o The current 30-day reflection period should
be extended and, most of all, it should
become a standard procedure. In addition,
the residence permit should be uncondi-
tionally granted and not be dependant on
the victim’s willingness to testify in court.

o Facilities for the protection and support of
trafficked children and men need to be
developed urgently.

¢ Providing more room for legal migration
and access to the labour market is crucial
for the prevention of human trafficking.

¢ A National Rapporteur on Human Traffick-
ing should be appointed to usefully con-
tribute to the fight against trafficking in
Austria.

7.2 BELGIUM*

The phenomenon

In Belgium, trafficking in human beings
resurfaced on the public agenda in the early
nineties after the publication of a book entitled
“Ze zijn zo lief, mijnheer” (“They are so sweet,
sir”), written by the journalist Chris De Stoop.
The book received a lot of media attention and
the subject of human trafficking became a
political item. In the wake of strong public
reaction, a Parliamentary Investigation Com-
mittee was formed in the House of Representa-
tives, charged with examining proposals for a
structural policy on combating the internation-
al women’s trade. Since then, different specific
laws and measures have been adopted.

Due to the lack of reliable statistics on traf-
ficking it is difficult to give a good phe-
nomenon description but it can be said that the
two forms of trafficking mostly observed in
Belgium are those for the purpose of sexual
exploitation (such as street prostitution, win-
dow prostitution, exploitation in massage
salons...) and for labour exploitation (in
restaurants, bars or hostels, in construction or
agricultural sector, in horse riding schools, in
shops...). Domestic servitude, involving
domestic workers employed by a family (some-
times of diplomats), is also considered a form
of trafficking for labour exploitation. Most vic-

82. Written by Alice Jaspart & Heidi De Pauw, PAG-ASA, Bruxelles.
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tims exploited in prostitution come from Bul-
garia, Albania, Nigeria, Vietnam and Thailand
(the latter in massage salons). There are also
some Rom networks coming from Romania or
Moldova, which exploit persons in forced pros-
titution or in forced begging. As far as traffick-
ing for labour exploitation is concerned, the
construction sector is mainly run by Brazilian
networks, which are also active in the horse
riding schools sector. Pakistan and Indian
criminal networks are involved in night shops
and car wash. Polish and Romanian men and
women are exploited in the agricultural sector.
Some North African victims coming from
North Africa are exploited also in sweatshops,
night shops or bakeries. Chinese men and
women are exploited in Chinese restaurants
(and sometimes in the renovation of these
restaurants) but foreigners of different nation-
alities are also exploited in the “horeca” sector
(hostels, restaurants, bars). The domestic work-
ers generally come from all over the world. In
2008, the three specialized anti-trafficking Bel-
gian centres (i.e. PAG-ASA, Payoke, Siirya)
assisted persons trafficked from 50 different
nationalities. The average age registered was 32
years old. The youngest victim was 19 years old
and the oldest 59 years old.

The trafficking process to reach Belgium
greatly varies. Some criminal networks are spe-
cialized in smuggling of migrants, among
which trafficked persons, from different parts
of the world. Currently, mainly Indian, Turkish,
Iragi and Afghan networks are leading this sec-
tor. Also some Chinese and African criminal
networks organize the travel by flight and use
false identity papers or papers owned by per-
sons who resemble the victims. The Eastern
European women who are designated to work
in prostitution can travel to Belgium by flight,
bus or private car.

National anti-trafficking legislation and
institutions
In 2005, in the order to meet the interna-
tional and the European Union obligations,
Belgium modified its legislation with regard to
human trafficking. Thus, the law of 10 August
2005, enacted since 12 September 2005, includ-
ed several substantial changes:
o Trafficking in human beings is distin-
guished from smuggling of migrants and,
thus, it becomes a autonomous offence of
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the penal code clearly defined (article 433,

sections five to nine);

o The definition of trafficking in human
beings was expanded to include both
domestic and transnational trafficking and
all forms of exploitation.

o The provision formerly prosecuting both
trafficking of foreign nationals and smug-
gling of migrants has been modified (article
77b of the law of 15 December 1980) in
order to exclusively target the latter offence.
Article 433, section 5 of the criminal code,

clearly defines the offence of trafficking in
human beings, which includes: “the recruit-
ing, transportation, transfer, harboring or
reception of a person, or the passing on or
transfer of control over a person for the pur-
poses of” exploitation of the person through
prostitution and child pornography; begging;
labour (in circumstances that are contrary to
human dignity); trafficking in organs; and
forced crime committal.

It is important to note that the Belgian leg-
islator has not transposed the definition of traf-
ficking in human beings such as it is defined in
the EU Framework Decision (2002) and in the
Palermo Protocol (2000). Indeed, in contrast to
these key instruments, the Belgian provisions
do not make a distinction, in terms of punish-
ment, between trafficking of adults and child
trafficking. Furthermore, the elements consti-
tuting the offence are: the existence of an act
(recruiting, harboring, transporting) and the
presence of a clearly determined exploitative
objective. The operating methods (menace,
constraint, violence, etc.), which are in the
Palermo Protocol and in the EU Framework
Decision, are not included as constitutive ele-
ments of the crime, but are instead among the
aggravating circumstances. This choice has
been made notably with a view to facilitating
the proof of the crime.

With regard to the forms of sexual exploita-
tion linked to human trafficking, the law
restricts itself to prostitution and child pornog-
raphy. According to the law, in order to be main-
tained as trafficking for labour exploitation, the
latter has to take place in “conditions contrary to
human dignity”. This is a very vague description
and impedes the identification process.

The Belgian legislation also criminalizes
trafficking for the purposes of organ removal,
forced begging, and forced illegal activities.



Since 2008, Belgium has an Action Plan to
Combat Trafficking in Human Beings, which
assesses the anti-trafficking policy so far imple-
mented. It outlines the projects that have to be
carried out until 2011. The plan also addresses
the issues of co-ordination, collection of infor-
mation, evaluation of the anti-trafficking poli-
cy and it suggests improvements.

In order to ensure the coordination of the
various initiatives aimed at fighting human
trafficking and smuggling of migrants, an
Interdepartmental Coordination Cell was set
up. The latter exists since 1995 but it has been
strengthened by the Royal Decree of 16 May
2004 on the fight against human trafficking
and smuggling. The Cell is composed of all
actors (whether operational or political)
active in the fight against human trafficking
and smuggling and is chaired by the Minister
of Justice and its Secretariat. Along with the
coordination, it is also tasked to assess the
results of the fight against human trafficking
and smuggling and to provide recommenda-
tions on the concerned policies. Given that the
Cell meets only once or twice a year, a Bureau
comprising the services of the main depart-
ments engaged in the fight against human
trafficking and smuggling was created. Such
Bureau, which meets on a monthly basis, has
to ensure the functioning of the Cell and to
prepare or execute its decisions, recommenda-
tions and initiatives.

The Centre for Equal Opportunities and
Opposition to Racism also plays a co-ordinat-
ing role, in particular as it is responsible for co-
ordination and overseeing the good collabora-
tion between the specialized victim reception
and support services.

Identification, protection of rights, and referral

In Belgium a national referral system is
included in several legal texts.” According to
these provisions, when a frontline officers (e.g.
police officer or labour inspector) is dealing
with a presumed or potential trafficked person,
s/he must inform the presumed victim of the
victim protection status and refer that person

to one of the three specialized centres so that
the victim can be taken care of. Any social ser-
vice, a private citizen or a victim herself/him-
self can also contact the specialized centres.
Once in the centre, the victim receives further
information about the “human trafficking pro-
cedure” and the support measures offered. The
specialised centres can apply (to the Aliens’
Office) for a (temporary) residence permit on
behalf of the victims who choose the above-
mentioned procedure. The centres can also
contact the police and the Prosecutor’s offices.

Since the 1990s, Belgium has established a
system of protection for the victims of human
trafficking. The Belgian anti-trafficking policy
occupies the middle ground of a compromise
between, on the one hand, a desire to protect
the victims and offer them genuine future
prospects and, on the other hand, the need to
carry out an effective fight against the criminal
networks. It is within this framework that vic-
tims, who agree to co-operate with the compe-
tent authorities and be assisted by a specialized
reception centre, may benefit from a special
status. Under certain conditions, they may also
be granted temporary - or even permanent —
residence in Belgium. This system has recently
been incorporated into the law of 15 December
1980 on entry, residence, settlement and
removal of foreigners.

In this context, victims can benefit from a
45 day-reflection period to find the necessary
peace of mind and decide whether they want to
make a statement against their perpetrators or
to return to their country of origin.

In 2007, the Ministry of Justice issued a
directive (COL 01/07) concerning policies of
investigation and judicial pursuit with regard
to human trafficking, which replaces the previ-
ous directive (COL 10/04). Such directive pri-
marily addresses magistrates and police offi-
cers. It includes a list of indicators designed to
help to detect and identify cases of human traf-
ficking. Furthermore, Appendix 1 tries to bet-
ter define the notion of human dignity - the
heart of the offence of human trafficking for
the purpose of labour exploitation — by making

83. The directive from the Justice Ministry: COL 01/07 concerning policies of investigation and judicial
pursuit with regard to human trafficking; the ministerial circular on the establishment of multidisci-
plinary cooperation concerning victims of human trafficking and certain aggravated forms of human

smuggling, 26 September 2008.
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a reference, in particular, to the parliamentary
works of the law of 10 August 2005. It specifies,
inter alia, that the work conditions contrary to
human dignity must be assessed by using the
Belgian criteria and not those of the victim’s
country of origin or the victim’s perception as
to her/his working conditions. Appendix 2 pro-
vides a detailed list of indicators aimed at help-
ing to detect evidence of trafficking. While
most indicators were already listed in the for-
mer 2004 directive, those concerning the work-
ing conditions of presumed victims were fur-
ther detailed and expanded in this new direc-
tive. For instance, new specifications include
the worker’s obligations, the employer’s behav-
ior towards the worker, the place and the mate-
rial conditions of the work, etc. However, COL
01/07 does not include any specific indications
for minors. This directive certainly takes the
victim’s interests into consideration. In the case
of victims who are irregular as to the residence
or immigration status or the employment legis-
lation, it is expressly foreseen that they must be
considered first and foremost as victims of a
crime. In other words, they should not be ini-
tially regarded as irregular migrants or work-
ers, but as presumed victims, and should there-
fore be referred to specialized reception centres
that can meet their needs.

Also the ministerial circular of 26 Septem-
ber 2008 aimed at all frontline officers (e.g.
police, inspection services, immigration ser-
vices...) provides for an important identifica-
tion tool. It in fact details the measures to be
taken once a person has been identified as a
presumed victim and it explains the different
steps entailing the reflection period and the
procedures to set up once the victim is official-
ly identified as such. This circular also focuses
on unaccompanied foreign minors who are
victims of human trafficking. It explicitly
underlines that a frontline officer must take the
specific vulnerability of the child into account
when s/he is believed to be a victim and it lists
the special measures that must be ensured as to
the reporting (to the guardianship services)
and housing (in a suitable centre). The front-
line actors must inform the presumed victims
about the “victim protection status”, for exam-
ple through a multilingual brochure that

explains human trafficking and gives informa-
tion about the three specialized centers: their
address, their phone numbers, and what they
can do for them. The brochure can be down-
loaded also from different websites.* It must be
underlined that in Belgium no single anti-traf-
ficking national hotline is available.

In order to be granted protection and assis-
tance, victims of human trafficking must co-
operate with the competent authorities. Only
those who are granted the status of “victims of
human trafficking” have access to a residence
permit, accommodation, psycho-social help
and legal aid. To achieve such status, they must
meet three basic requirements: break all con-
tacts with the presumed perpetrators, be assist-
ed by a specialized reception centre and, within
the 45-day reflection period, make a statement
or file a complaint against their exploiters. Once
the victims have made a statement, they can
benefit from a three month-residence permit
and have access to training and employment
opportunities (provided they have a work per-
mit). The duration of their stay is strictly linked
to the development of the judicial procedure
and to certain conditions. If necessary, the vic-
tims are granted a six month-residence permit,
which can be renewed until the legal proceed-
ings are finalized. In some cases, the victims can
obtain a permanent residence permit.

At any time, the victims can decide to
return to their home country. The assisted vol-
untary return is generally organized by the spe-
cialized centre in co-operation with IOM.

Access to justice

The victims receive legal assistance by the
specialized reception centres. During the police
interrogation, a legal worker of the centre can
assist the victims and, during the investigation,
s/he will be constantly in contact with the
police officers and prosecutor’s office for a fol-
low up of the case. The centre can also provide
a specialized lawyer when the victims want to
obtain compensation for the damages suffered.
Once the investigation is terminated, a meeting
is organised between the victim, the lawyer and
the centre to prepare the court defence. The
victim is not obliged to be personally present
during the hearings. The court can order the

84. www.diversite.be, www.dofi.fgov.be, www.polfed-fedpol.be, www.poldoc.be
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defendants to compensate their victims, how-
ever, the victims often do not receive any com-
pensation because the convicts officially prove
to be propertyless and with no financial means.

Monitoring and evaluation system

According to its mandate, the Interdepart-
mental Coordination Cell has to carry out the
evaluation of the anti-trafficking policies and
measures and to provide recommendations to
improve the anti-trafficking response. In the
framework of different workgroups within the
Cell different viewpoints are discussed. Exam-
ples of issues assessed are: the recognition and
financing of the specialized centers, the victim
status, international recommendations, etc. In
2010, the evaluation on the circular letter
issued in 2008 on the multidisciplinary cooper-
ation was discussed. Also, the experts’ network
of the “College” of general prosecutors is
responsible for the annual evaluation of the
directive pertaining to the research and pro-
ceedings on trafficking in human beings.

Since 2004 the Information and Analysis
Center on Trafficking of Human Beings for-
mally exists but it is not effectively operational.

The Centre for Equal Opportunities and
Opposition to Racism is an independent body
that yearly issues a report on the state-of-the-art
as to the phenomenon and the policies to combat
human trafficking and assist victims. The report,
which also includes a list of recommendations, is
sent to the Government and the Parliament.

Recommendations

o The functioning of the Inter-departmental
Coordination Cell should be revised to bet-
ter co-ordinate the anti-trafficking mea-
sures in Belgium. To grant a human rights-
centred, specialized anti-trafficking NGOs
should be part of the Cell.

« A National Rapporteur should be officially
appointed and this could be, for instance,
the Centre for Equal opportunities.

e The Information and Analysis Centre on
Trafficking of Human Beings, formally
established in 2004, should finally become
operational to allow the monitoring and the
evaluation of the anti-trafficking legislation
and policies in Belgium.

e Multi-agency identification procedures, pro-
tection and assistance to all trafficked per-
sons need to be improved also through the
adoption of standard operating procedures.

o Better training of the first-line actors that
may get in contact with potential and pre-
sumed trafficked persons need to be regu-
larly implemented.

7.3 BULGARIA®

The phenomenon

Trafficking in human beings is a phe-
nomenon that has significantly affected Bul-
garia, although the exact number of victims is
unknown it as there are no official statistics.
Bulgaria is a country of origin, transit and des-
tination for trafficked persons, mainly women
and girls. Due to its geographical location,
mainly women and children between the ages
of 18-30 are trafficked through Bulgaria from
Ukraine, Romania, Moldova and Russia. Bul-
garians are trafficked primary to Germany,
France, Italy, The Netherlands, Belgium, the
Czech Republic, often through Kosovo and
Macedonia. 15% of the victims in Bulgaria are
women and children from the Roma commu-
nity. Additionally, Bulgarian women, children
and men become victims of trafficking for
labour exploitation in countries such as Greece,
Italy, Spain, and the United Kingdom. Similarly,
Bulgarian children are forcefully involved into
street begging and pick-pocketing within and
outside Bulgaria and, inter alia, in the UK and
Greece.

The reasons for Bulgaria being so affected
by trafficking can be found in different aspects
of the economic, political and social life of the
country. One of the main negative conse-
quences is the flourishing of criminal business-
es, which make use of the desperate situation of
the poor or generally of the dreams for a better
life that dominates among average Bulgarians:
over the last 20 years of transition towards lib-
eral and democratic society, some social groups
underwent a long period of impoverishment
and lack of perspectives. These changes were
always accompanied by unemployment. Wom-

85. Written by Svetlin Markov, Animus Association, Sofia.
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en and young people turned out to be the most
vulnerable groups. Patriarchy, poverty, unem-
ployment, the idealization of “the West” and the
idea that the future is not in one’s own hands
but depends on the people with power, etc.,
make a lot of persons to easy fall prey to traf-
ficking. In addition, economic insecurity and
the difficult life have a negative effect on many
families. Victims of trafficking are more often
children from dysfunctional families, who have
been victims or witnesses of violence between
their parents. Last, but not least, Bulgaria is
among the countries with most children in
institutions. They form a large vulnerable
group that may be involved in human traffick-
ing for different purposes of exploitation.

National anti-trafficking legislation and
institutions

Along with the Universal Declaration of
Human Rights and the Bulgarian Constitution,
the fight against trafficking and the protection
of the rights of the victims are mainly con-
tained in the Combating Trafficking in Human
Beings Act (CTHB) of 2003%. The National
Commission for Combating Trafficking in
Human Beings (NCCTHB) was established by
virtue of this Act in 2005. The CTHB Act is the
supplementation of the UN Palermo Protocol,
through which the Bulgarian Government
expressed its commitment to fight against
human trafficking and implement a human
rights approach into its legislation.

The Combating Trafficking in Human
Beings Act is the national translation of the
Palermo Protocol. After the ratification of the
Council of Europe Convention on Against Traf-
ficking in Human Beings in 2007, the Criminal
Code was amended through the adoption of the
more binding definition of human trafficking
into the national legislation. In practise, the vic-
tims are generally not detained, fined, or other-
wise penalized for unlawful acts committed as a
direct result of their being trafficked. Also the
EU Framework Decision on Combating Traf-
ficking in Human Beings has been transposed
into the national legislation just before Bulgaria
became member of the EU.

NCCTHB determines and administers the
implementation of the national policy and
strategy in the area of combating trafficking in
human beings. The National Commission
under the Council of Ministers organizes and
coordinates the interaction between separate
institutions and organizations executing the
Combating Trafficking in Human Beings Act.
It aims to prevent trafficking in human beings
and to protect, assist and reintegrate victims of
trafficking. Since 2005, the National Commis-
sion annually develops a National Programme
for Prevention and Counteraction of Traffick-
ing in Human Beings and Protection of the
Victims, which is approved by the Council of
Ministers. NCCTHB also evaluates the Nation-
al Action Plans in annual National Reports. All
the documents are presented both in English
and in Bulgarian on the NCCTHB website.”

Identification, protection of rights, and referral

On 25 November 2010, the National
Mechanism for Referral and Support of
Trafficked Persons (NRM) has been officially
adopted by the NCCTHB. The NRM is a co-
operative framework through which state
actors fulfil their obligations to protect and
promote the human rights of trafficked
persons, co-ordinating their efforts in a
strategic partnership with civil society. Such
mechanism provides guidelines for the
implementation of the measures for protection
and support of trafficked persons included in
the Combating Trafficking in Human Beings
Act, among which, the unconditional support,
the reflection period, the special protection
status for the duration of the criminal
proceedings, the granting of anonymity and
data protection, etc.

Since 2005, a coordinating mechanism for
unaccompanied and trafficked children is
available in Bulgaria, within which five shelters
for minors were set up. This mechanism is
functioning properly and the international
standards in this field are respected.

Within the NRM, identification is divided
in two main stages: informal and formal. The
informal identification is performed by officers

86. The Act was promulgated by the State Gazette (SG), No. 46/20.05.2003, amended in SG 86/28.10.2005,
effective in 29.04.2006, supplemented by SG No. 33/28.03.2008.

87. http://antitraffic.government.bg
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and employees of different institutions and
organisations that have the first contact with
the victim. It allows the trafficked person to
immediately access the first assistance and ser-
vices provided by the NRM. Formal identifica-
tion is carried out by the competent authorities
to determine the victim status and aims at
starting the investigation.

The NRM provides a list of indicators to
identify victims of human trafficking. Identifica-
tion is performed on the basis of the initial infor-
mal conversation with the trafficked person;
observations of the person’s behaviour and
appearance; information provided by the refer-
ring person; observation and analysis of the cir-
cumstances in which the person was found; self-
identification of the trafficked person and others.

A person identified as a victim of human
trafficking is granted short-term support by the
service providers, mainly NGOs. A risk assess-
ment is carried out and a safety and support
plan is jointly developed with the victim to
protect and assist him/her.

A reflection period should be granted to
every presumed trafficked person regardless of
her/him will to cooperate with the law enforce-
ment authorities or whether or not criminal
proceedings against the perpetrators are in
place. According to Art. 26 of the Combating
Trafficking in Human Beings Act, the reflec-
tion period lasts 30 days. Actually, due to its
recent introduction, the reflection period is still
not very well defined. No clear criteria are fore-
seen on how the given situation of a presumed
victim of trafficking is assessed. Furthermore,
most presumed trafficked persons do not ben-
efit from this provision. There is no informa-
tion about Bulgarian citizens, identified as vic-
tims of trafficking, who chose to go through a
reflection period. Furthermore, the personnel
of shelters and crisis centres, the social workers
and the psychologists — all professionals direct-
ly working with trafficked persons - believe
that one month is definitely an insufficient
time period to recover for a person who expe-
rienced serious trauma. Furthermore, the
reflection period is a measure that concerns
only adults. Children victims of trafficking are
provided with protection measures in accor-
dance with the Child Protection Act.

Article 25 of CTHBA provides for the spe-
cial protection status for the duration of the
criminal proceedings for trafficked persons

who decide to cooperate with the law enforce-
ment authorities. The special protection status
includes the granting of a long-term residence
permit to foreign nationals and the accommo-
dation in the shelters.

In fact, very few foreign victims of traffick-
ing prefer to identify themselves as such. The
status of asylum seeker or even that of refugee
are far more interesting to them. So, when they
are found by the competent authorities, they
are not motivated to expose all the facts about
their trafficking experience. As a result, they
declare to be asylum seekers or they often do
not share any information about their identity
and, after several months, they are released.

According to the NRM, once the reflection
period is over and the identified victim co-
operates with the competent authorities, s/he
has access to a long-term assistance comprising
accommodation, psychological and social
counselling, legal support, medical care, educa-
tional or training programmes aimed at her/his
social inclusion. Victims of trafficking are also
entitled to a monthly financial allowance if
they meet the criteria established by the Act
and the Regulations. They can also get a lump-
sum payment as a measure of justice.

The accommodation of victims of human
trafficking is free of charge. The Crisis Centres
in Bulgaria may accommodate adult victims for
up to one month. Then, the person is referred
to another place or to her/his home town or
another place where s/he could stay close to its
family/relatives. Almost all NGOs that provide
assistance and support programmes are funded
by international donors and not by the Bulgar-
ian authorities. This sort of funding is short-
term and is not sustainable. Five shelters are
currently available for minors up to six months
that can be renewed. Improvement is needed at
different levels as to the situation of adult vic-
tims. Under the Anti-Trafficking Act it is fore-
seen that the National Commission for Com-
bating Trafficking in Human Beings has the
obligation to create and manage shelters for
persons identified as victims of trafficking.
However, since the adoption of such Act, not a
single shelter was opened or funded.

According to the NRM, the assisted volun-
tary return is supported by organisations such
as IOM or Caritas. The return to the
region/country of destination is organised
only after all necessary measures have been
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taken to guarantee the trafficked person’s safe-
ty and the possibilities to continue the process
of reintegration.

Access to justice

Generally speaking, within the current leg-
islative framework, it is very complicated to
press charges that shall be approved by the
judges. In order to improve the work of the
prosecutors, the interpretative decision no. 2/16
July 2009 on “Trafficking in People” Chapter of
the Criminal Code was issued by the Supreme
Court of Cassation.” Thanks to this court deci-
sion, many useful definitions were formulated
that allow a faster and easier enforcement of
the anti-trafficking provisions under the Crim-
inal Code. However, a significant gap still exists
between the foreseen legal provisions and their
effective application. The Criminal Code pro-
vides for a mechanism called “anonymous wit-
ness’, which grants safety witnessing but it is
rarely applied by the judges. And even if it is
applied, the lawyer or the defendant could eas-
ily identify the victim by knowing the evidence
supplied. To solve this very uncomfortable sit-
uation, in 2003, a witness protection pro-
gramme was introduced. Unfortunately, in
2008, only seven victims of trafficking were
granted. Such programme is very expensive
and the authorities are not keen to use it.

In Bulgaria, trafficked persons are entitled
to a one-time financial compensation from the
state under the Crime Victim Assistance and
Financial Compensation Act (CVAFCA). Com-
pensation is a form of justice, which can have
rehabilitation and prevention effects since it
allows the trafficked person to start a new life
and decreases the danger of falling prey to traf-
ficking again. Unfortunately, the Financial
Compensation Act is difficultly applied for vic-
tims of trafficking.

Prevention

The prevention methods used in Bulgaria
concern three main areas of intervention:
direct work with victims, awareness rising in
the community and training of specialists.

A hotline provides information about safe
ways of legal migration abroad, the risks of
trafficking and relevant services and organisa-

tions granting support to trafficked persons in
the countries of origin and destination. Other
prevention tools used are: booklets and leaflets
for potential victims and a handbook for police
officers and prosecutors on how to carry out
proceedings with child victims of sexual
exploitation.

The most efficient prevention method,
especially for groups at high risk, is the delivery
of empowerment trainings to young women in
schools, universities and orphanages. Other
important tools are seminars for teachers, ped-
agogical advisors, school psychologists, par-
ents, social workers, police officers and so on to
inform them about different forms of traffick-
ing, including the risks deriving from the use of
the Internet.

Monitoring and evaluation system

Even though the National Commission for
Combating Trafficking in Human Beings
(NCCTHB) issues annual assessment reports,
an objective point of view is lacking. Since the
second national action plan, the Government
of Bulgaria regards the collection and the anal-
ysis of statistical data to monitor the phe-
nomenon as a priority to counteract human
trafficking. The national action plans are annu-
ally submitted and evaluated by NCCTHB, but
they only cover the annual goals set. So far, a
long-term and comprehensive monitoring and
evaluation programme has not been developed.
However, the recently established NRM is a
great step forward as it collects data about the
victims and share them with the relevant actors
on a case-by-case basis. NCCTHB will monitor
state policies and draft amendments to laws,
taking into consideration the local experience.
This can certainly play a powerful tool for the
implementation of the human rights approach
into the Bulgarian legislative system.

Recommendations

« Contradictions are found in the Anti-traf-
ficking Act and in the NRM. Changes in law
are thus needed. The law for social and
health insurance has to be amended to allow
trafficked persons to restore their social and
healthcare rights and, thus, have access to
the benefits joined by all citizens. Trafficked

88. http://antitraffic.government.bg/m/9/cat/9/type/3/lang/en
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persons are not mentioned in the relevant
legislation. The law for foreigners has to be
changed to allow foreign trafficked persons
to benefit from the reflection period and to
receive proper help and support as described
in the Anti-trafficking Act.

« For a good functioning of the newly estab-
lished NRM the following conditions need
to be met:

- A clear monitoring and evaluation sys-
tem for the implementation of the NRM
and the enhancement of the stakehold-
ers’ quality of work;

- Setup a system for proper case reporting
and data collection, with respect to con-
fidentiality and data protection. Such a
system will help the state to obtain a
clearer picture on the phenomenon in
the country and to develop evidence-
based strategies and policies;

- Develop expertise on other forms of
trafficking (e.g. for labour exploitation,
forced begging...);

- Financial sustainability;

- Training and capacity building of the
implementers of the NRM, both state
and NGOs.

¢ No identification of trafficked persons
among refugees and migrants is carried out.
Training is thus needed for the organiza-
tions and institutions that work with these
groups.

e Quality standards for service providers
need to be developed and implemented.

7.4 CYPRUS”

The phenomenon

The majority of the victims in Cyprus are
trafficked for the purpose of commercial sexu-
al exploitation and for labour exploitation.
Additionally, over the past few years, children
being trafficked and instances of trafficking for
organ transplants are coming to light. Most of
the victims come from Russia, Philippines,
Moldova, Hungary, Ukraine, Greece, Vietnam,
Uzbekistan and the Dominican Republic.
Moreover, Cyprus is the destination country

for women from Colombia, Romania, Belarus,
Bulgaria and the United Kingdom. Most of the
victims are female within the age of 19 to 25
years old.

Women increasingly migrate independent-
ly of their families in search of employment
opportunities and a better future. They are
also increasingly vulnerable to deception by
traffickers with promises of employment
opportunities. Thus, the recruitment usually
takes place under false job promises and false
pretences. The recruiters are usually different
agencies, and sometimes acquaintances or
unknown persons. Most of the identified vic-
tims were fraudulently recruited and sent to
Cyprus on three-month “artiste” work permits
to work in the cabaret industry, on “barmaid
work permits” to work in pubs, or on tourist
visas to work in massage parlours disguised as
private apartments. However, on the 1st of
November 2008, the “artiste” work permits
were abolished having as a result the traffick-
ers to use other means mentioned above to
recruit the victims as well as the newly grant-
ed “creative artist” and “performance artist”
work permits.

Victims are trafficked either through the
official entry points of Cyprus as well as
through the occupied areas into the Republic of
Cyprus-controlled areas.

Sexual and labour exploitation are the most
common forms of exploitation identified in the
Republic of Cyprus. Traffickers usually use
force and abuse of the position of vulnerability
of the victim or the “debt bondage” as a means
of manipulation and control. The victims are
forced into prostitution through the use of vio-
lence, or/and threats and deception, and conse-
quently end up living under slave-like condi-
tions as their fundamental rights and freedoms
are violated.

Trafficked victims are usually isolated and
under strict surveillance; traffickers and/or
“employers” often withhold their personal doc-
uments and wages to repay “debts” and threat-
en to deport them. By these means the traffick-
ers manage to keep them under conditions of
dependency. Victims often suffer from sleep
deprivation and malnutrition, and sometimes
risk their lives attempting to escape.

89. Written by Andria Neocleous, Future World Center, Nicosia.
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National anti-trafficking legislation and
institutions

The Combating Trafficking in Human
Beings and Sexual Exploitation of Young Per-
sons Law (L. 31(I)/2000) provides for the protec-
tion, compensation and rehabilitation of victims
of trafficking. A new law entitled “Combating
Trafficking and Exploitation of Human Beings
and Protection of Victims Law (L. 87(1/ 2007)”
was drafted and published on the 13th of July
2007 that abolishes the previous law. This law is
comprehensive and applicable in all its forms,
considering the aquis commonautaire, interna-
tional conventions and protocols, as well as the
domestic legislation. Its main objectives are to
penalize trafficking in human beings, exploita-
tion and child pornography, to protect and sup-
port victims of these offences and to create
administrative provisions for its implementa-
tion. It is supported by various relevant organi-
zations that this legislation is more advanced
than in most countries, but the problems lay on
the lack of implementation of its provisions.

The legislation covers offences of traffick-
ing in human beings, trafficking of children,
trafficking of human organs, sexual exploita-
tion of persons and sexual exploitation of chil-
dren. It also defines the national referral sys-
tem, the victims’ rights such as access to medi-
cal treatment, public allowances, access to labor
and educational programs, while the granting
of a reflection period and its renewal are also
included. Additionally, this legislation provides
for the establishment of the “Multi-thematic
Team”, which is coordinated by the Minister of
Interior, as the National coordinator. This team
is responsible for monitoring and evaluating
the activities and measures implemented con-
cerning trafficking, taking measures for com-
bating trafficking, reviewing or amending the
National Action Plan, initiating public aware-
ness activities etc.

On 19 September 2001, the Council of Min-
isters decided to appoint a group of experts to
coordinate actions to combat human traffick-
ing and the sexual exploitation of young per-
sons. The Group of Experts (Multi-thematic
team), consisting of governmental departments
as well as NGOs, drafted the first National
Action Plan (NAP) in February 2005. The con-
text of this Action Plan was not in line with the
provisions of the current trafficking legislation,
which was published in 2007.
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In April 2010, the initiation of a new two-
year action plan (2010-2012) was announced
by the Government, which aims in tackling the
problem of human trafficking. The NAP focus-
es on primarily on measures related to preven-
tion, persecution, and protection, and each
governmental and non-governmental organi-
zation involved in the drafting of the NAP has
been assigned responsibility for the implemen-
tation of a share of these according to their
respective areas of expertise. The NAP was
drafted by the multi-thematic team based on
the suggestions and contribution of all the
members of the team and the co-ordination of
the Ministry of Interior. Specifically, the Action
Plan sets actions in order to improve the co-
ordination of all the stakeholders, increase the
awareness and sensitization of the public, to
inform the immigrant workers on the issue, to
protect the victims, to support the victims, to
suppress and prosecute trafficking offences, to
enhance the available statistics on trafficking,
to conduct relevant research, to train the gov-
ernment officials on the issue, to provide lin-
guistic and vocational trainings to the victims,
to strengthen the co-operation with interna-
tional organizations, and to intensify the coop-
eration with the countries of origin and transit.

The above Plan does not include the issue of
trafficking of children since it has decided that,
due to the special characteristics and nature of
the problem, another action plan should be
prepared by the Welfare Services.

In Cyprus, a National Rapporteur does not
exist but an equivalent mechanism is consid-
ered to be the Ministry of Interior. In the traf-
ficking legislation, this mechanism is men-
tioned as the “National Co-ordinator” (Article
49, L. 87(I), 2007) and it is responsible, among
others, for chairing the meetings of the “Multi-
thematic team”, coordinating and monitoring
the implementation of the measures and
actions decided by the team or/and those
included in the National Action Plan, repre-
senting the Multi-thematic team to the Minis-
terial Committee and submitting the team’s
annual report to the latter.

Identification, protection of rights, and referral

The law on trafficking (L. 87 (1/2007) states
that the responsible body for the formal identi-
fication of victims of trafficking is the Police
and defines the following referral procedure:



any person, department or NGO who suspects
that a person may be a victim of trafficking,
must refer such a person to the Welfare Ser-
vices of the Ministry of Labor, which will
inform the victim on his/her rights and then
refer him/her to the Police for identification.

In practice, the office officially responsible
for the identification of the victims is the
Office for Combating Trafficking in Human
Beings, under the Police Headquarters, estab-
lished in 2004. Following the identification of
the victims by the police, the Social Welfare
officer is notified and from then on is consid-
ered the ‘guardian’ of the victim. Thus, the offi-
cer is responsible to inform the trafficked vic-
tims about their rights and to provide shelter
and further assistance during the reflection
period. Then, if the victim decides to cooper-
ate with the authorities, s/he continues to
receive this assistance.

Even though the legislation defines the
Police as the competent department for formal-
ly identifying the victims, it does not provide
for any guidelines or mechanism for the victim
identification, thus, leaving it to the discretion
of the Police staff.

According to the Police’s Office, the identi-
fication of a victim is performed by following
the guidelines listed in a manual, which
includes a set of indicators to be identified dur-
ing the interview. This manual has been devel-
oped by the Office for Combating Trafficking
in Human Beings based on the Interpol’s man-
ual “Trafficking in Human Beings. Best Prac-
tice Guidance Manual for Investigators” and it
is always used by the staff of the Office. Due to
the fact that this manual was not circulated
within the Police as official guidelines, it is not
used by any other department or office.

The reflection and recovery period is grant-
ed to the victim only after the Police has iden-
tified him/her as a victim. The aim of the
reflection period is to give the chance to the
victim to recover and escape the traffickers
influence, so that s/he will be able to decide,
after being thoroughly informed on her/his
rights, whether to cooperate with the authori-
ties or not. This period lasts at least one month
with the possibility of being extended by the
Immigration Officer. In practice, very few vic-
tims were granted a reflection period until pre-
sent, since most victims, after their identifica-
tion, decide to co-operate with the authorities

for the criminal investigation of their case.

During the recovery period, the victims
have the option to stay at the governmental
shelter. They are entitled to financial and psy-
chological support, medical treatment, public
allowances, and to the labour market as every
European citizen. They are also entitled to free
legal aid, free interpretation services and they
can participate in governmental vocational
programmes.

The Immigration Officer can provide the
victim with temporary residence permit so as
to be granted reflection period and if the vic-
tim decides to co-operate with the prosecution
authorities for the investigation of the offence
this permit can be renewed until the court pro-
ceedings are concluded.

During the period of the temporary resi-
dence, the victim is entitled to the same sup-
port measures provided during the reflection
period. NGOs play a significant role in the
protection of the victims even though they
are not officially included in the procedures.
They usually provide support, social and psy-
chological counselling. Until 2008, victims
had also the choice to stay at the shelter of the
NGO STIGMA, which is currently not oper-
ating. Thus, at present, victims’ option is
either to stay at the governmental shelter or
find an apartment.

In practice, the majority of the victims
received only the most necessary support mea-
sures. This is because they are generally not
fully informed about their rights and, thus, not
aware of what they are allowed to claim. Fur-
thermore, there are great delays in the exami-
nation of the victims® claims by the Welfare
officers due to the vast workload, which results
in delays of the provision of the assistance
needed.

According to the relevant legislation, the
repatriation of the victim must preferably
occur voluntarily, with procedures that secure
the individual protection, safety and dignity.
The repatriation process must be conducted in
cooperation with the victims’ country of origin
so that the re-victimization is prevented.

However, the above provisions are not
implemented in practice since, before the vic-
tim is repatriated, the Cyprus’ authorities con-
duct no risk assessment and no formal proce-
dures or protocols to govern the return process
are in place.
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Access to justice

The victim willing to cooperate with the
competent authorities has the right to be
informed on the progress of the case in court
and on the court’s decisions; furthermore, s/he
can claim compensation from the Republic of
Cyprus and from the perpetrators.

The victims/witnesses who decide to coop-
erate with the authorities for the criminal pro-
ceedings have the right to receive assistance
and protection under the provisions of the
“Protection of Witnesses Law of 2001 (L.
95(1)/01)”. According to this legislation, among
others, the trial may be conducted behind
closed doors, the deposition of the witness can
be taken in such a way that the accused and the
victim are not in direct contact (placing of a
special partition or use of closed television cir-
cuit or of any other electronic means), the pub-
lishing or disclosure of the name or the content
of the victims’ deposition is prohibited, and the
victim can enter the “Witnesses and Justice Co-
operators Protection Programme”.

None of the above measures have been
applied in practice during the criminal or the
court proceedings in Cyprus. The measures
usually employed are: escort of the victim wit-
ness to the court by a patrol car and a police
officer and separate waiting areas in court for
the victims and the defendants.

No trafficked victim has ever claimed and
received compensation by the Republic of
Cyprus, as provided by the trafficking legisla-
tion. There was only one claim for compensa-
tion from the Republic and from the trafficker
in 2009 that is still pending.

Prevention

Various efforts have been made by NGOs or
governmental departments to inform the pub-
lic about the forms, the features, the extent, and
the impact of human trafficking in Cyprus.

In December 2008, the government
launched a public awareness campaign. Pam-
phlets and posters were distributed in govern-
ment offices, colleges, airports and supermar-
kets; billboards were placed on main streets
and highways. This campaign, however, did not
specifically address the demand side in Cyprus,
a measure urgently needed in the country.

In May 2010, the Frederick University in
Nicosia organized an awareness campaign on
modern-day slavery by presenting real life sto-
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ries of trafficked persons and distributing
informational leaflets.

In April 2010, an event was organized by a
local radio station, NGO KISA (Action for
Equality Support and Antiracism in Cyprus),
the organisation Cyprus Stop Trafficking and
the Office of the European Parliament in
Cyprus at the Presidential Palace. The Minister
of Interior attended such event and, among
other issues, the issuance of the new National
Action Plan (2010-2012) was announced.

During 2010, the Cyprus Police, with the
support of the Council of Europe and the Min-
istry of Interior of the Republic, published
informative booklets entitled “You are not for
sale. Trafficking in human beings”, which pre-
sent the story of some trafficked women.

In the last two years, several conferences
were held by different organizations and
departments, such as the Mediterranean Insti-
tute of Gender Studies, where trafficking relat-
ed-issues were discussed both by local and
international experts.

Anti-trafficking information leaflets are to
be found in Cypriot embassies in various coun-
tries, mainly of Eastern Europe, which were
until recently the main origin countries of
women trafficked and sexually exploited in
Cyprus.

Even though some awareness raising efforts
have been made, the Cypriot population lacks
knowledge and understanding on the nature
and extent of trafficking in Cyprus, shares
many common misperceptions on such phe-
nomenon and confuses prostitution with traf-
ficking and vice versa.

No intensive specialized training pro-
grammes are organized for all the governmen-
tal officers who may come in contact with vic-
tims of trafficking. Training of officers is deliv-
ered sporadically and to officers with responsi-
bilities concerning trafficking in specific posts.
Only some police officers from different units
attended weekly conferences abroad. Two years
ago, the head of the Office for Combating
Human Trafficking gave regular lectures to
train new police recruits on trafficking related-
issues, including identification procedures.

In November 2008, in order to prevent traf-
ficking, the Government abolished the “artiste”
work permit (or “entertainment visas”). The
provision of entertainment visas proved to be a
contributing factor to the increase of traffick-



ing cases. In 2007, the Government of Cyprus
issued around 3.000 “artiste” visas before being
abolished. Nevertheless, the renewal of such
visas has continued to take place, at least until
recently. Currently, the policy for granting visas
to third-country nationals to work in artistic
occupations is similar to that for other jobs.
Also, the authorities are taking measures to
assure the real artistic skills of the persons
applying to work as artists.

No research was conducted by any govern-
mental department to identify the push and
pull factors of human trafficking or on its fea-
tures in Cyprus. However, some studies were
carried out by NGOs such as INDEX, Research
and Dialogue, and the Mediterranean Institute
of Gender Studies.

Finally, no support programmes within the
EU or in the main origin countries were devel-
oped. However, a legal cooperation agreement
was signed with Bulgaria on international
crime and human trafficking issues.

Monitoring and evaluation system

No monitoring or/and evaluation system is
currently available in Cyprus.

The Multi-thematic team, co-ordinated by
the Ministry of Interior, is the structure
responsible for organizing and monitoring the
activities to be implemented. The main actors
involved in meeting the goals set are the Min-
istry of Interior, the Welfare Services, the Min-
istry of Education, the Mediterranean Institute
of Gender Studies, STIGMA, the Youth Board,
the Ministry of Labour and Social Insurance,
Police, the Immigration Office, the Municipali-
ties, the Asylum Service, and the Ministry of
Justice and Public Order.

Recommendations

o The official cooperation of NGOs with gov-
ernmental services within the referral system
and the protection of the victims is necessary.

¢ An effective identification procedure should
be based on standard operating guidelines
that should be used by all police depart-
ments and officers who may get in contact
with presumed victims of trafficking. To this
end, all police officers should be trained.
Furthermore, during the identification and

the protection, victims should have easier
and prompt access to the welfare benefits.

e Assisted voluntary return of victims should
be organised only if a comprehensive risk
assessment has been conducted and no risk
of victimization is found.

e The Multi-thematic group should play a
more effective role as foreseen in the legis-
lation.

e A raising awareness campaign should be
launched to inform the public about the
nature of human trafficking and to elimi-
nate the existing misconceptions and con-
fusion between trafficking and prostitution.

7.5 CZECH REPUBLIC*

The phenomenon

The Czech Republic is a source, destination
and transit country (with internal trafficking as
well) whereby men, women and children are
trafficked for the purposes of sexual and labour
exploitation.

Since 2000, there is a continuous increase in
the number of girls and women arriving from
Eastern European countries (predominantly
Ukraine, Moldova, Bulgaria, Russia, Byelorussia,
Lithuania and Romania) as well as from Asian
countries (Vietnam and China) who are forced
into prostitution within the Czech Republic, or
are transported via the Czech Republic to West-
ern Europe. NGOs also report have female
clients from Brazil, Thailand and Nigeria. Fur-
thermore, every year NGOs provide assistance
to Czech women who have been exploited with-
in the Czech Republic. Trafficked persons from
the Czech Republic, according to police find-
ings are primarily trafficked to the countries
within the EU. In these cases, the Czech Police
frequently reports that the victims experience
direct physical violence in the destination coun-
tries. This group of women is generally willing
to cooperate with the police authorities, and
provide necessary information leading to detec-
tion of the offenders.

As regards slavery, servitude, forced labor
and other forms of labor exploitation, the
Czech Republic has become, since early 2000, a

90. Written by Jakub Svec, La Strada Czech Republic, Prague.
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target country for persons coming from the
former USSR (in particular, Russia, Ukraine,
Kyrgyzstan, Moldova and Uzbekistan) and
from Romania. There have also been indica-
tions of victims coming from Vietnam, Mongo-
lia and Belarus. The work usually entails phys-
ically demanding activity for minimal or no
pay. Such persons work fifteen or more hours a
day, seven days a week, and are prevented from
leaving through artificial increases to their
debts, and by threats of physical violence
against them or against their families in their
countries of origin.

The transportation of Czech citizens to the
United Kingdom and to other EU Member
States for the purpose of forced labor has been
documented.

Child trafficking is conducted for sexual
exploitation, petty crime and illegal adoption.
In terms of the commercial sexual exploitation
of children, child trafficking is linked closely to
child prostitution and pornography. Child traf-
ficking has two distinct forms, interfamilial or
extrafamilial. Interfamilial trafficking is perpe-
trated by the parents, guardians or persons
close to the child, as a function of unfavorable
social and economic situations, coupled with
social exclusion. Children are forced to con-
tribute to the family budget through petty
crime, such as: pick pocketing, car burglary,
drug distribution, and begging, or commercial
sexual exploitation. Extrafamilial forms of traf-
ficking involve situations when the child is, by
his or her parents or guardians, handed over or
sold to another person or persons with the aim
of securing better living conditions for him or
her through educational or work opportunities.

National anti-trafficking legislation and
institutions

The Czech national legislation does not
include any special “anti-trafficking” law. The rel-
evant provisions are spread among various laws.

With the relevant article of the new Penal
Code introduced in January 2010 (Act No.
40/2009 Coll., the Criminal Code - which
criminalized trafficking in human beings sole-
ly for the purpose of sexual intercourse), the
Czech definition fully applies to the require-
ments of Council of Europe Convention and
the Framework Decision of 2002, and covers
all forms of exploitation. Nevertheless, the
problems with the definition of human traf-
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ficking, its unclear interpretation (especially
the terms “other forms of exploitation” and
“abuse of stress or dependence”) and lack of
common guidelines and identification criteria
remain a limiting factor for the sufficient
activity of the criminal justice system, as well
as the identification process and support pro-
gram for trafficked persons.

The number of convicted cases of human
trafficking (especially labor trafficking) is very
low and disproportionate to the estimated
count of trafficked and exploited persons in
Czech Republic.

The Penal Code provide number of other pro-
visions related to trafficking, including procure-
ment, depriving of personal freedom, restraint of
personal freedom, intimidation, etc. These provi-
sions are often used to prosecute trafficking
crimes, since they are usually less difficult to
prove; however, the victims of these crimes have
harder or no access to social services.

A significant problem seems to be, that
enslavement, forced labor or labor exploitation
alone are not defined as special crimes in the
Penal Code.

Identification, protection of rights, and referral

In 2004, the Ministry of Interior established
financing and institutionalized “Programme of
Support and Protection of the Victims of Traf-
ficking in Human Beings” (referred as “Pro-
gramme”). The Program is implemented
through a “National Referral Mechanism for
Trafficked Victims”. The mechanism establish-
es the procedures by which trafficking persons
are identified and receive assistance and pro-
tection. The objective of the Programme is to
provide victims of trafficking in human beings
with support services, to protect their dignity
and human rights, and to motivate them to
provide testimony and assist law enforcement
authorities in exposing, prosecuting, proving
the crime and convicting traffickers. The
national referral mechanism is both the proce-
dure of identification and victim care, and a
working group (involving the Ministry of Inte-
rior, law enforcement bodies and NGOs) that
coordinates the procedure.

Many NGOs report that a large number of
migrants (especially migrant workers) who
were exploited or even trafficked have left
Czech Republic without being identified or
offered any help or assistance. The identifica-



tion process is very strictly set and the capacity

of the whole system is insufficient - in relation

to estimated number of migrant workers that
are exploited or abused in the country.

Conditions for inclusion in the Programme
are voluntary and obviously expressed interest,
signature of initial statement containing con-
sent with the processing of personal data, cut-
ting off of contact with the criminal environ-
ment and consent to be accommodated in an
asylum flat of a NGO for a minimum of two-
month crisis intervention. Information provid-
ed by to victim to law enforcement bodies must
also be at least reasonably relevant. Exceptions
are made for victims of trafficking who are
mentally retarded or who suffer from psycho-
logical problems.

The Programme is composed of three phases:
1. Reflection period/crisis intervention: dur-

ing the first 60 days after the trafficked per-
son’s identification, which can be extended
in exceptional circumstances, he or she
must decide whether to cooperate with law
enforcement authorities. At the same time,
the victims are provided basic crisis inter-
vention, entailing psychological and social
assistance.

2. Social reintegration: after the end of the
first phase, the cooperating foreign victim
will apply for visa and will continue to
receive social services. This procedure may
be repeated during the term of penal pro-
ceedings, and after its termination the per-
son will be offered a voluntary and safe
return to his/her home country.

3. Permanent residence granted on humani-
tarian grounds: for victims who are third-
country nationals, in cases in which they
face a significant risk in the country of ori-
gin, they can be granted permanent resi-
dence on humanitarian grounds. Regarding
Czech citizens, the assistance services
should finish at this point.

The regulation of temporary residency for
foreign victims in the Czech Republic is quite
complicated, and is governed by several provi-
sions of Law on the Residence of Aliens in the
Czech Republic.

The process of voluntary return constitutes
a weak link in the Programme, as risk assess-
ments concerning the victim’s security in his or
her country of origin are conducted only in
some cases by IOM.

Prevention

Prevention activities are primarily conduct-
ed by NGOs, and to a lesser extent by Ministry
of Interior and Ministry of Education. Other
governmental agencies conduct programs on
an ad hoc basis (i.e. Ministry of Health, Min-
istry of Justice and Ministry of Foreign
Affairs).

The most active non-governmental organi-
zations in the field of prevention of human
trafficking are La Strada and Czech Catholic
Charity. Their preventive activities focus both
on the general public and its sensitivity to the
problem through the use of media and the
internet, and on specific groups at risk for
human trafficking, namely young women and
girls (including Roma) and foreigners working
in the Czech Republic. A whole range of com-
munication strategies are being used, including
leaflets and information materials, a telephone
hotline and lectures as methods of prevention.

The Ministry of Education, Youth and Phys-
ical Training addresses the issue of human traf-
ficking within its work on the prevention of
social pathologies in the educational process.
The issue of sexual exploitation has been
included in the curricula in the General Pro-
gramme of Education at Basic Schools and is
also included in the prepared General Pro-
gramme of Education at Grammar Schools and
Secondary Vocational Schools. A number of
other manuals and information materials for
teachers are published on the websites of the
Ministry of Education, Youth and Physical
Training.

During 2007-2009, IOM and several NGOs
conducted an information campaign targeted
to clients of prostitution and indirectly to vic-
tims of trafficking in human beings for the
purpose of sexual exploitation. The slogan of
the campaign was “Don’t Be Afraid to Say It on
Her Behalf”. Websites in the Czech, English and
German languages were created. Partner orga-
nizations (La Strada, Czech Catholic Charity)
operated telephone hotlines lines. Promotional
materials were disseminated on public means
of transport and at the airport in Prague, at
border crossing points with Germany and Aus-
tria, and in clubs and restaurants in large cities
throughout the Czech Republic. The campaign
was positively received by the target group and
suspicions of trafficking were reported through
the hotline and e-mail.
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Monitoring and evaluation system

The “National Strategy on Combating Traf-
ficking in Human Beings (2008-2011)” is the
national action plan currently enforced. Since
2008, the Ministry of Interior publishes annual
reports on human trafficking. It is also the
main responsible body for combating traffick-
ing in human beings in the Czech Republic. A
number of other state bodies maintain compe-
tence in the field of human trafficking, includ-
ing: the Ministry of Justice, the Ministry of
Labor and Social Affairs, the Ministry of
Health, the Ministry of Education, the Ministry
of Foreign Affairs, and the Office of Govern-
ment. NGOs are also important players.

The Multidisciplinary coordination plat-
form has been established to implement the
National Strategy.

The reports contain information on the sit-
uation in the area of trafficking (including
statistics), and on actual activities and mea-
sures implemented by governmental and non-
governmental organizations.

Even though these reports should evaluate
the anti-trafficking policy, they rather give an
overview of activities of different actors, with
no clear assessment and no benchmarks. As a
matter of fact, no evaluation criteria are
presently employed.

The National Strategy represents a good
and comprehensive policy, even though it does
not include some of the proposals from NGOs
(e.g. unconditional support for trafficked per-
sons, legislative definition of trafficking for
forced labour, identification guidelines, no con-
tact between law enforcement agencies and
trafficked persons during reflection period
etc.). Nevertheless, the progress in some of the
key anti-trafficking areas (e.g. trafficking defi-
nition, identification, capacity of the program
for trafficked persons, readiness of the criminal
justice system, prevention and information
campaigns abroad) is rather slow.

The regular reports provide information on
the phenomenon and an overview of the activ-
ities implemented by all key actors, including
NGOs. However, the reports — under the
responsibility of governmental bodies - are too
little critical, not naming the real gaps and
problems. This can be partially caused by the

91. Written by Vibeke Nielsen, Pro-Vest, Fredericia.
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fact that the National Rapporteur is not an
independent body (that would only monitor
the situation and asses the policy), but an exec-
utive body (Ministry of Interior) responsible
for the policy implementation.

Recommendations
In order to strengthen the anti-trafficking

policy of Czech Republic, it is necessary:

o To ratify the Palermo Protocol and to sign
and ratify the Council of Europe Convention.

¢ To establish an independent National Rap-
porteur on trafficking in human beings.

o To develop transparent, clear and obligatory
guidelines/list of criteria for identification
of presumed trafficked persons.

o Unconditional assistance for all identified
trafficked persons, regardless of their cooper-
ation with law enforcement agencies. Further-
more, the existing programme for trafficked
persons should be available also to victim of
crimes related to human trafficking.

o To conduct a risk assessment for all trafficked
persons wishing to return to their origin
country.

7.6 DENMARK*

The phenomenon

Denmark is mainly a country of transit and
destination of trafficking. The women identi-
fied as victims by the Danish Centre against
Human Trafficking (CMM) in 2009 came
from: Brazil, Latvia, Niger, Nigeria, Romania,
Slovakia, Thailand, Uganda, Hungary, unidenti-
fied African country and unidentified Eastern
European countries. Where age is concerned —
as determined by CMM based on 50 persons
whose age was available - the age of adult vic-
tims at the time of identification varies from 19
to 45, the average age being 30.8 and with an
over-representation of women in their late 20’s
and early 30’s. The women from Asia are slight-
ly older at the time of identification than the
women from Africa and Eastern Europe,
respectively. The women from South American
countries are in the middle. There is no certain
comprehensive knowledge and general view of



how trafficked persons identified so far were
recruited and how they usually enter Denmark.

The anti-trafficking work is very political
favoured and has during the intervening years
undergone changes. The initial experiences
founded adjustments of some initiatives and
effectuations of others, such as establishing the
above-mentioned co-ordinating centre (CMM).
The police contributions to the work is highly
favoured and simultaneously so much weight is
attached to the social dimension, that the out-
reach work among foreign women in prostitu-
tion has been extended to the entire country.
The focus so far has predominantly been on
sexually exploited women and only to a lesser
degree on children for the purpose of exploita-
tion. As a result, the knowledge on trafficking
mainly concerns this form of exploitation.

It is a well-known fact that the task of deter-
mining the number of trafficked women to be
found in a country and internationally is very dif-
ficult. Many figures are in circulation and the var-
ious estimates rely on different foundations. In
Denmark, the police estimate that 2.500 foreign
women in prostitution are staying here in the
country the course of one year. From the experi-
ence gained by working with foreign women in
prostitution, it is well known that practically all
are heavily exploited, but only a small percentage
can be identified as victims of trafficking.

National anti-trafficking legislation and
institutions

The Danish Penal Code section 262a makes
trafficking in human beings an offence. Such
section was incorporated into the Danish Penal
Code in 2002 and went into force on June 8,
2002. It is formulated based on and in order to
implement simultaneously the UN Palermo
Protocol (2000) and the EU Framework Deci-
sion of July 19, 2002 in Combating Trafficking
in Human Beings. The section includes the var-
ious forms of exploitation; sub-section 2 is
about children, and here the coercive means do
not have to be involved.

Denmark’s first Action Plan to Combat
Trafficking in Women and a subsequent addi-
tion about children started in 2003 and ended
in 2006. The present Action Plan to Combat
Trafficking in Human Beings (NAP) extends
the target group to include not only women
and children, but also men. In addition, the
plan now includes not only sexual exploitation

but labour exploitation too. And in Danish
anti-trafficking legislation, the removal of
organs is also included as a criminal offence.

Already during the first Action plan, the
reflection period was extended from 15 to 30
days. Under the present Action plan, the reflec-
tion period has been further extended so that
victims who cooperate with the competent
authorities about their return are granted a
reflection period of up to 100 days.

An inter-ministerial work group is in charge
of coordinating the Government’s initiatives. The
group was established in 2002 under the Ministry
of Welfare, Department of Gender Equality. In
2007, it was decided that the same body would
remain in charge of coordinating the Govern-
ment’s initiatives and that its mandate would be
revised to cover all forms of trafficking, including
trafficking in children. In 2010, the Department
of Gender Equality was transferred to the Min-
istry of Climate and Energy.

The Danish Minister of Gender Equality
and the Department of Gender Equality are the
authorities responsible for the implementation
and overall monitoring of the NAP.

Denmark does not have an independent
National Rapporteur, but a coordinating centre,
The Danish Centre against Human Trafficking,
which was established in 2007 as a part of the
National Board of Social Service under the unit
dealing with issues of prostitution and abuse.
The National Board of Social Service is a part
of The Ministry of Social affairs and reports to
the Department of Gender Equality.

CMM is responsible for the implementation of
numerous key elements of the NAP, among them
being to ensure the continuous gathering and
sharing of knowledge, so that developments can
be monitored, experience accumulated and the
attained knowledge documented and system-
atized. To ensure that activities are implemented,
CMM works with different service providers on a
contractual basis (memoranda of understanding),
such as the Nest International, Pro Vest, the Dan-
ish Prostitution Centre and the Danish Red Cross.

Identification, protection of rights, and referral
Authorities, NGOs as well as citizens may
spot a presumed victim of trafficking and start
the identification process by contacting the
Hotline, the Danish Centre against Human
Trafficking, service providers, law enforcement
agencies or any other qualified agents.
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CMM has a contract with the GO Danish
Prostitution Centre and the NGOs The Nest
International and Pro Vest, who form part of
the official identification process. This happens
in part through their outreach work and other
contact with foreign women in prostitution,
where they meet women who are victims of
trafficking. And partly they are agencies that,
where adults are concerned, have to submit a
completed identification form to DIS or CMM.
In addition, CMM has a contract with Save the
Children and the Red Cross. The Red Cross
handles the direct contact where children are
concerned. The role of the individual organisa-
tions appears from their contracts with CMM.

The DIS is the authority granting the status
of victim of trafficking to persons with an irreg-
ular residence status in Denmark. In cases where
the presumed trafficked person has regular resi-
dence status (EU-citizens), CMM can legally
indentify the person as a victim of trafficking.

The decision of DIS is based on preparatory
reports submitted by the police and the CMM or
service providers. Both police and CMM/NGO
fill in an identification questionnaire based on a
first contact interview with the presumed vic-
tim. Mostly, this first interview is conducted at a
police station, a prison or an asylum centre. The
police and the social service providers use dif-
ferent sets of questionnaires. The DIS takes into
consideration the information provided from
both the police and the social services to deter-
mine whether the person should be granted the
first 30-day reflection period.

Under the Danish Action plan, a victim of
trafficking is first granted a 30-day reflection
period, which can be extended first by 40 days
and then a further 40 days up to a maximum of
100 days if the person is willing to cooperate
with the police about her repatriation. The
cooperation is only about repatriation. The
extended period of reflection is mentioned in
section 33, subsection 14 of the Aliens Act.

In Denmark, female victims of trafficking
either get to stay at the shelter of The Nest
International or at one of the Danish crisis
shelters for victims of violence. CMM has a
special contract with one of the crisis centres,
which receives most of the trafficked persons
that are allowed to stay at a crisis centre.

During their stay the women have access to
counselling about their situation; legal advice
and aid, including information about legal rights

132

and possibilities; health care, including medical,
psychological and dental care; and vocational
training courses. Where necessary, an interpreter
is used. The women do not pay for the stay or
the services received during their stay.

According to EU rules of free mobility for
persons and services, citizens from all EU
countries/EAA nationals may stay freely in
Denmark for up to three months. If EU citi-
zens/EAA nationals are seeking employment
during their stay, they may remain in Denmark
for up to six months. The last restrictions were
removed in May 2009.

However, Denmark does not offer immedi-
ate access to persons from third countries to
enter our country and work except those who
are granted asylum. Other than that, only per-
sons under the family reunion programme or
those with high skills have that possibility.

Only three cases where a trafficked person
has achieved asylum or family reunion, respec-
tively are known. But there is no information
about whether they were given support for
integration and, if so, what kind of support.

DIS has signed an agreement with the Inter-
national Organization for Migration (IOM) on
“Information, Assisted Voluntary Return and
Reintegration Assistance for Vulnerable
Migrants from Denmark” The programme
supports the creation of a framework for assist-
ed voluntary return of vulnerable third country
migrants from Denmark. The offer of assisted
return includes psychological, legal, social and
medical assistance in Denmark as well as
reception assistance by an organization in the
country of origin. The programme is not tar-
geted specifically for trafficked persons. IOM is
in charge of making contact with service
providers in the country of origin. If the wom-
an in question is from a EU country, CMM is in
charge of the return.

In 2008, five female trafficked persons
returned to their home countries, 3 of them
were assisted returns through the IOM. In
2009, the number was 21 women, 7 of whom
were assisted in their return by IOM.

If the women do not want to cooperate vol-
untarily towards repatriation, their stay in Den-
mark cannot be extended beyond the 30 days
with a chance of recovery. Instead they will be
sent home by the police immediately after. It is
therefore debatable how voluntary the situation
is for the women who accept an assisted return.



Access to justice

Denmark has a nation-wide outreach effort
in relation to foreign women in prostitution. By
virtue of this effort the women are informed of
their possibilities and rights, including the offer
provided by the NAP. At the moment, when a
woman is encountered by the police and taken
to a police station for staying irregularly in the
country or having irregularly worked and as a
presumed victim, she is again informed of her
rights, partly by the police and partly by the
social organisation that appears at the station
to support her and, possibly, assist in identify-
ing her as a victim. If the woman is identified
as a victim of trafficking and is allowed to stay
at a crisis centre, the counselling regarding
rights will continue and she can obtain free
legal aid from a lawyer.

The Danish Civil Code has provisions for
witness protection in general. Some examples:
The accused leaves the courtroom while the
witness testifies. Name and address of the wit-
ness may not be disclosed to the accused. Court
proceedings may be conducted in camera so
that neither the public nor the press have access
to the court session.

In 2008 there were 7 convictions under sec-
tion 262a of the Penal Code, 12 convictions
under section 228 (inducement to sexual
immorality) and 1 under section 229 (promot-
ing sexual immorality for profit, renting out
hotel room for sexual immorality/procuring).
These convictions may include cases where the
original charge was “trafficking”. No data is yet
available for 2009.

Section 26 of the Liability Act authorizes a
claim for tort compensation for victims of
crimes, including trafficked persons. There are
few cases where the courts have granted tort
compensation to victims of trafficking. In
assessing the amount of compensation one fac-
tor to be considered is the length of the victim’s
stay with the accused, i.e. what you might term
the “period of the criminal deed”.

Prevention

In 2006, the Ministry for Gender Equality
initiated an information and debate campaign
on trafficking in women targeting the clients of
women in prostitution. The slogan said: “You
have a choice - she does not!”

Since then a couple of NGOs have launched
different campaigns on trafficking.

Currently, the Ministry for Gender Equality
and CMM are working on the organisation of a
campaign that will presumably have a wider
target group and not mainly be focusing on
trafficking for sexual exploitation but also
include trafficking for other purposes. This
may include trafficking for domestic servitude
and labour exploitation.

The conference named “Human Trafficking -
a complex reality” contributed to the illumination
of the complexity of human trafficking, its back-
ground and consequences — for the victims as
well as at national and international levels. The
conference was targeted at professionals, politi-
cians, decision-makers, researchers and any oth-
ers who are dealing with - or have an interest in
- human trafficking in Denmark and interna-
tionally. The conference hosted 150 participants
from different countries and disciplines and con-
sisted of presentations and interactive workshops.

Over the last few years CMM has participat-
ed in various information and debate events
and hearings for politicians in the Danish Par-
liament. Moreover, the Centre has also con-
tributed to the media debate to raise awareness
of trafficking.

As a party to the current NAP, CMM has
organised several training programs for a wide
range of professionals such as social workers
doing outreach work in the prostitution area, pro-
fessionals at Danish Red Cross asylum centres, law
enforcement officers, police cadets at the Danish
Police Academy and for judges and lawyers.

CMM has developed a variety of training
materials targeting front line professionals.
They have published, among others, a paper on
“Definitions and indicators of trafficking” and
an information leaflet on how to identify and
deal with minors of trafficking. Currently the
Centre is in the process of developing training
films for law enforcement officers and health-
care providers. Eventually, the plan is also to
produce a training film for the stakeholders in
the labour market.

Under the Danish Ministry of Foreign
Affairs Neighbourhood Programme, financial
support is provided for a programme to com-
bat trafficking in human beings in Eastern
Europe. The programme is primarily targeted
at Belarus, Moldova and Ukraine; but Bulgaria
and Romania are also included.

The fact that the phenomenon of human
trafficking also exists in Denmark has become
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very obvious in recent years in connection with
women trafficked for prostitution. It is less
clear that there may also be persons who are
trafficked for forced labour.

However, examples from both Norway and
Sweden, which in recent years have seen con-
victions for trafficking for forced labour,
together with reports on the occurrence of
forced labour in a number of EU countries,
suggest that the risk may well be present in
Denmark as well. Therefore, CMM intends to
examine areas in which trafficking for forced
labour might occur in Denmark.

The first step in this effort has been the
publication of a report on the prevalence and
risks of human trafficking among a group of
au pairs in Denmark. The report is based on a
qualitative study featuring interviews with 27
au pairs from different countries living in
Denmark. This study to establish whether traf-
ficking is occurring in connection with the
Danish au pair system is the first in a planned
series of studies by CMM on the prevalence of
trafficking for forced labour in various indus-
tries in Denmark. The next two studies deal
with the prevalence and risk of human traf-
ficking among Eastern European farm workers
and migrants working in the cleaning industry
in Denmark.

Monitoring and evaluation systems

By monitoring activities, developments and
experience gained under the National Action
Plan, CMM as well as the Danish Ministry for
Gender Equality wish to gather knowledge on
the phenomenon and trends as well as the
activities implemented. In this way they intend
to create a platform for adjusting and develop-
ing the ongoing activities to reflect the reality.

As for a general evaluation of the NAP (and
thus CMM), the Danish Ministry for Gender
Equality intends to evaluate if the 7 goals of the
NAP are reached and whether the activities
implemented have had an effect on victims of
trafficking.

The Department for Gender Equality is in
charge of the overall monitoring of the NAP.
CMM is responsible overall for the continuous
data gathering and monitoring at the local lev-
el of the social dimensions of the NAP.

Reporting on the implementation of the NAP
is scheduled annually. The inter-ministerial work
group puts together this report based on findings
from CMM. The latter gathers information from
the different service providers in the form of
statements of affairs (on a six-monthly basis) and
registration forms filled in occasionally by ser-
vice providers. An independent evaluation of the
implementation of the NAP (and thus CMM) is
anticipated in 2010. CMM has developed a regis-
tration system composed of different registration
forms for different situations. Service providers
will fill in these registration forms occasionally
(when they conduct outreach work, when they
meet potential victims/victims of trafficking etc.)
and submit them directly to CMM.

The final conclusion is that in Denmark the
Action plan to combat Trafficking in Human
Beings has created good sittings for the anti-
trafficking work, but there is still many chal-
lenges and possibilities for improvements.

Recommendations
It is recommended that Denmark in con-

nection with a future Action plan/strategy:

« Nominates a National Rapporteur;

o Guarantees establishing of a structure so no
presumed victim for trafficking risks to be
imprisoned and presumed victims immedi-
ately are assigned stay in a crisis centre
where the identification takes place;

o Extends the present 100-days period of
reflection and simultaneously offer updat-
ing of occupational qualifications to the
women during the period of reflection;

o Continues focusing on women in prostitu-
tion and include other adequate groups in
prevention of trafficking;

o Offers residence permission to victims of
trafficking.

7.7 ESTONIA™

The phenomenon

Estonia is primarily an origin and transit
country of victims trafficking in human beings.
According to the Report of UNODC, within
Central and South Eastern Europe, Estonia is

92. Written by Sirle Blumberg, Living for Tomorrow, Tallinn.
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ranked as ‘high’ in the citation index as country
of origin”. There are also indications of inter-
nal trafficking, mostly from the North-Eastern
region to the capital city.”

Victims who transit through Estonia main-
ly arrive from neighbouring countries, such as
the Russian Federation and Latvia, as well as
from Ukraine, Moldova, Afghanistan and
Poland. Main destinations of these victims are
Scandinavian and other European Union coun-
tries, as well as Japan, China and the USA.”

The main socio-economic risk factors for traf-
ficking include: unemployment, low wages, lack
of possibilities for professional growth and a wish
to obtain a prestigious education. In particular, in
some counties of the North-Eastern part of Esto-
nia, the unemployment rate is relatively higher.
Thus, there is a trend of internal trafficking with-
in Estonia from the North-Eastern region to the
capital city. Also the majority of Estonian victims
of trans-national trafficking are thought to come
from this part of the country.”

Even though trafficking in human beings
concerns both women and men, most of the
victims are female, due to existing gender-based
discrimination. There is an unequal treatment
of women in the labour market of Estonia,
which can be seen by comparing the average
hourly wage of men with that of women.
According to the data of the Department of
Gender Equality of the Estonian Ministry of
Social Affairs women are mostly employed in
less prestigious working places and there are a
lot less women than men in higher positions”.

Victims from Estonia are trafficked for both
sexual (children and women) and labour (both
men and women) exploitation. In case of sex-
related trafficking victims are usually not above 35
years old, whereas in cases of labour-related traf-
ficking victims belong to different age groups.

National anti-trafficking legislation and
institutions

While the Estonian Penal Code does not
directly name trafficking in human beings as a

criminal offence, there are approximately 16
articles prohibiting activities that are linked to
human trafficking (e.g. enslavement, abduc-
tion, provision of opportunity to engage in
unlawful activities, pimping, illegal donation of
organs, manufacturing and distributing child
pornography). The articles above can be used
in combination with provisions of other laws
(Advertising Act, Transplantation of Organs
and Tissues Act and Republic of Estonia Child
Protection Act) that relate to the topic of traf-
ficking in persons. Although the phenomenon
of trafficking in persons may contain elements
of offences mentioned in the Penal Code, cases
in practice unfortunately are often more com-
plex and do not entirely fit within the current
legal framework. In year 2010 the specific
offence of “trafficking in persons” is expected
to be included into Estonian legislation. The
Ministry of Justice is formally responsible for
the drafting and implementation of laws on
human trafficking.

Estonian legislation defining and punishing
the offence related to trafficking in human
beings covers almost only cases of sexual
exploitation and trafficking for organ removal.
In addition, there are specific law provisions that
explicitly prohibit and punish the use of forced
labour, compulsory labour or forced services.

The legislation does not state any clear dif-
ference between trafficking of children and of
adults; although in case of “sexual exploitation”
there are different paragraphs stating actions to
be taken in case of involvement of minors or
adults into prostitution, punishment for those
offences are nevertheless equal (§ 175, § 176, §
177,$ 178,$ 268, § 2681 of Penal Code).

On 26 January 2006 the Estonian Govern-
ment adopted the first Development Plan for
Combating Trafficking in Human Beings (2006-
2009). The Governmental institution responsible
for the coordination of the implementation of the
Plan is the Ministry of Justice. Within the frame-
work of the Development Plan for Combating
Trafficking in Human Beings (2006-2009), in

93. UNODG, Trafficking in Persons: Global Patterns, Vienna, 2006, p. 91.

94. Development Plan for Combating Trafficking in Human Beings (2006-2009), p. 5.

95. Trafficking in Human Beings for Sexual Exploitation: An Analysis of the Situation in Estonia.
International Organisation for Migration, 2005 pp. 38-41.

96. NGO Living for Tomorrow, Not one victim more. Human trafficking in Baltic States, Tallinn, 2008, p. 183.

97. Idem, pp. 183-185
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2006 the ‘National Human Trafficking Network’
was organised, where all ministers and govern-
mental institutions are represented together with
NGOs. Appointed in 2006as Adviser at the Min-
istry of Justice, Criminal Policy Department,
Criminal Statistics and Analysis Division the
National Coordinator (NC) is responsible for set-
ting the agenda for the meetings of the Coordina-
tion Network, gathering information on the status
of implementation of the measures foreseen by
the national action plan, collecting input and sug-
gestions from different stakeholders for the year-
ly report on NAP implementation, and liaising
with the Minister of Justice on a regular basis.

The main stated aim of the Plan (2006-2009)
is to increase effectiveness of the fight against
human trafficking by fulfilling six objectives:

- Continuous mapping of issues related to
human trafficking in order to get a compre-
hensive and trustworthy overview of the
actual extent and forms of human trafficking;

- Prevention of human trafficking by inform-
ing the public on the nature of the phe-
nomenon and related dangers (both in
Estonian and Russian languages);

- Development of the skills of professionals
dealing with human trafficking, and pro-
moting cooperation among them;

- Reduction of human trafficking by means
of more effective border controls and con-
trol over employment mediation;

- Effective prosecution of criminal offences
related to trafficking in persons;

- Providing assistance and recovery to vic-
tims of trafficking.

It has to be mentioned that, at governmental
level, a great contribution to the anti-trafficking
work has been made by the Gender Equality
Department of the Ministry of Social Affairs,
which in close cooperation with relevant NGOs
has been addressing the issue of trafficking in
human beings already for four years. The Min-
istry of Social Affairs is designated as the
responsible institution for carrying out follow-
ing activities: organizing of lectures, training
and information campaigns on trafficking,
within the scope of the Development Plan.

The Unit for Serious Crimes and Crimes
against Persons of the Northern Police Prefec-
ture and the Central Criminal Police are
responsible for cases related to human traffick-
ing. Investigative responsibility for labour cases
is not clearly assigned at the moment. Many
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policemen however have taken specific traf-
ficking training and have participated to differ-
ent international and national events (confer-
ences, seminars, roundtables, working meet-
ings, study visits etc.) on the topic. They have
also established cooperation with national
NGOs working on anti-trafficking.

Following the “Development Plan for Com-
bating Trafficking in Human Beings 2006-
2009”, a new plan on “Development plan
Against Violence 2010-2014” was adopted. This
time NGOs and civil society representatives
were officially invited to take part to the devel-
opment of the new plan. The Plan against Vio-
lence consists of three main parts:

- Violence against children, juvenile violence
and offences,

- Domestic violence,

- Prevention of human trafficking.

For each of the three themes, working
groups have been set up and are coordinated by
Ministry of Justice. NGOs working in the field
of trafficking prevention were against adoption
of the whole Development Plan against Vio-
lence, because they were concerned that
human trafficking might not get enough atten-
tion in comparison with other themes covered
by the Plan.

Identification, protection of rights, and referral
There is no specific standard procedure for
identification of victims of trafficking, but the
Ministry of Social Affairs in cooperation with
other relevant authorities issued a tool named
“Human trafficking victim identification and
assistance guidance”, which includes:
- Indicators of different forms of exploitation;
- Instructions about referral practices speci-
fying different options;
- Rules for ethical interviewing and a model-
interview;
- Contacts of assistance service providers and
anti-trafficking actors in Estonia.
A small abstract of the guidelines was pub-
lished and distributed among border guards.
Several agencies and organisations share the
responsibility of identifying trafficking victims:
NGOs working in field of human trafficking
and governmental institutions (Ministry of
Foreign Affairs, police and border guard, social
workers). The NGO “Living for Tomorrow”
often facilitates referral to different service
providers. Referral between the police and ser-



vice providers happens on an ad hoc basis. No
designated contact exists for potential cases of
trafficking for labour exploitation among law
enforcement agencies.

A separate section on children was included
in the procedures for the identification of
victims of trafficking (with the participation of
the Ministry of Internal Affairs, the Central
Criminal Police, the Citizenship and Migration
Board and theBorder Guard Administration);
in case of suspicion, an additional interview
will be carried out with the child at the border.

Indicators of human trafficking, which are
mentioned in the guidance, are not effectively
working in practice and are rarely used by state
officials and law enforcement. A check-list for
formal identification is in the pipeline at the
moment at the Ministry of Social Affairs and
will be hopefully finalized by the end of 2010.

Besides the insufficient provisions against
human trafficking in the legislation, the con-
viction of traffickers is largely hindered by the
reluctance and fear of the victims to turn to the
police or to testify in court. On 15 June 2005,
the Estonian parliament finally passed the Wit-
ness Protection Act that sets out ways and con-
ditions for witness protection in criminal cas-
es.” Before that the only available protection
was a possibility to declare a witness anony-
mous in accordance with the Code of Criminal
Procedure. On 17 March 2000, Estonia signed a
cooperation agreement on witness protection
with Latvia and Lithuania.

Until February 2007 another factor that
made it difficult to investigate and prosecute
trafficking cases was the fact that a person, who
had arrived to Estonia illegally or whose right
to stay in the country had expired, had no legal
basis for staying even if s/he was an important
witness in a criminal case. The problem was
acknowledged by the National Development
Plan (2006-2009). In order to solve this matter
the Plan recommended to implement the EC
Council Directive 2004/81/EC of 29 April 2004
on the residence permit issued to third-country
nationals who are victims of trafficking in
human beings or who have been subjects of an
action to facilitate illegal immigration. The
Directive was transposed into the domestic law

by amending the Aliens Act. As a result of the
amendments that came into force on the 1*
February 2007, a whole new chapter was added
- Chapter IV* “Special Cases of Issuing Tempo-
rary Residence Permit’, which inter alia fore-
sees issuance of a residence permit on the basis
of public interest to victims or witnesses in
criminal cases of trafficking. It also foresees the
possibility of granting a reflection period of
30-60 days unconditionally and of issuing tem-
porary residence permits to victims of traffick-
ing cooperating in criminal proceedings. The
duration of the temporary residence permit is
of one year”. No applications have been
received since the norm was introduced.

When it comes to protecting trafficked chil-
dren, there is a big gap both in theory and in
practise. Until now in all cases of domestic
child trafficking, children involved in prostitu-
tion were not considered as victims of traffick-
ing. Moreover, it is not known what kind of
assistance and protection they received during
the investigation and after.

Serivices for victims of trafficking are
provided by NGO, who depend on support
from state budget provided on annual basis.
There is a range of services available to victims
of trafficking in Estonia. The main actors
providing those services are listed below.

The NGO Eluliin, the rehabilitation centre
Atoll for women involved in prostitution and
the shelter Vega for victims of trafficking for
sexual exploration offer a wide range of ser-
vices, tailored on victims' needs. The NGO
Estonian Women’s Shelters Union provides
sheltering, psychological, legal, social assistance
in the Ida-Virumaa region. The NGO AIDS
Support Centre provides medical assistance to
women involved in prostitution. The NGO Liv-
ing for Tomorrow provides hotline service for
trafficking victims and carries out prevention
work through hotline, trainings and lectures.
Since year 2006 the hotline service provided by
NGO Living for Tomorrow receives govern-
mental support in frame of the National Action
Plan. The Consular Assistance Office also runs
a hotline number active 24 hours/7 days. Vic-
tims can also contact the National Victim Sup-
port system that creates and employs a network

98. Witness Protection Act, passed on 15 June 2005, in force since 21 July 2005.

99. Aliens Act, Passed 8 July 1993.
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of organisations in the region that offer assis-
tance and services to victims of a crime.

Risk assessment is conducted only in case of
victims’ cooperation in criminal proceedings
and upon request of the trafficked person or of
the service providers. A program for safe return
and reintegration of victims of trafficking is
not in place at the moment. Budget resources
available for the return of victims of trafficking
are very limited.

Access to justice

According to the report on the
implementation of the National Development
Plan Against Human Trafficking, 89 persons in
2008 were sent by the Prosecutor’s Office to
court on the grounds of criminal offences
related to human trafficking; 31 (35%) of these
were related to the offence of fostering
prostitution.

In 2008, 97 persons were investigated as
suspected of perpetrating criminal offences
related to trafficking. In general, in case of
nearly half of these cases, no more than one
person was suspected, while in cases of
fostering prostitution there was more than one
person suspected in 11 cases out of 15 (73%).
Taking into consideration the total number of
the cases above (trafficking and fostering
prostitution), in 18% of criminal offences
related to human trafficking there was more
than one suspect. At least 31 persons (32%)
were associated with cases of fostering
prostitution and 35 persons (36%) with cases of
unlawful deprivation of liberty.”

Estonian authorities did not criminalize
victims for illegal acts committed as a direct
consequence of their being trafficked. Traffick-
ing victims are encouraged to participate in
trafficking investigations and prosecutions.

Protection available for victims and/or wit-
nesses during criminal proceeding is provided
under general “Witness protection act”, but no
additional measures are used by law enforce-
ment and court officials to protect the victims.

A number of special measures may be used
under the Code of Criminal Procedure. These
include: the protection of identity of
victims/witnesses; closed hearings; the use of

equipment (e.g. video) to prevent contact with
the defendants; phone hearings (only allowed
with consent of the defendants).

Since 2008 the possibility of anonymous
witnessing has been introduced in bigger
courthouses. However such procedures are
rarely used for trafficking cases. According to
practitioners, this is due to lack of awareness of
the sensitivity of such cases among criminal
justice authorities.

Until now, all victim-witnesses received
counselling and information in a language that
they can understand. Victims of trafficking
have right to apply for compensation available
in general for victims of crime in Estonia; no
dedicated fund was established for victims of
trafficking.

Prevention
The New Development Plan Against Vio-

lence (human trafficking section) points out

several actions for the period 2010-2014:

1. Information on trafficking for the overall
population and targeting risk-groups (espe-
cially youth and girls);

2. Labor exploitation prevention and detec-
tion;

3. Effective investigation of trafficking cases'.
At the moment, prevention measures

implemented include services provided by the

National Anti-trafficking Hotline (run by NGO

Living for Tomorrow), lectures and training for

professionals and risk-groups (supported both

by the government and other sources of
funding) and awareness materials about risks
associated to trafficking.

Monitoring and evaluation system

Since the adoption of the Development Plan
(2006-2009), the Ministry of Justice issues a
report at the end of the implementation period.
These reports contained information about
measures undertaken, as well as analysis about
further measures that needed to be taken in
future for successful development of anti-traf-
ficking responses. It is worth highlighting that
the first Development plan was very well made
and all the participants of the National Network
were satisfied with its provisions and subse-

100. Implementation report of Development Plan for Combating Human Trafficking (2008).

101. Development Plan Against Violence (2010-2014).
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quent implementation. The Ministry of Social
Affairs, other institutions and NGOs are con-
stantly monitoring and evaluating anti-traffick-
ing issues and responses in Estonia. Monitoring
and evaluation were insofar mainly focusing on
trafficking for the purpose of sexual exploita-
tion, while trafficking of children and for
labour exploitation are under currently review.
In 2010 a research on trafficking for labour
exploitation was conducted by University of
Tartu. Several other researches are equally car-
ried out by NGOs and other institutions, most
of the time on their own initiative and without
government support, aimed to monitor the sit-
uation of trafficking in Estonia and to analyse
measures implemented by governmental bod-
ies. However, the findings of these studies are
constantly referred to by the Government.

In 2010, a new “Development Plan Against
Violence 2010-2014” was adopted. Most like-
ly, hereinafter monitoring and evaluation of
anti-trafficking measures will be entirely per-
formed in the framework of implementation
of this plan.

No official declarations on the impact of anti-
trafficking measures in Estonia has ever been
made by the Office of the Chancellor of Justice,
which is responsible for investigating and report-
ing on allegations of human rights abuses.

Since year 2010, the Ministry of Justice
appointed a National Rapporteur on Traffick-
ing in Human Beings.

Recommendations

e To adopt long-term national policies that
extend the impact of the measures envis-
aged in the National Development Plan for
Combating Trafficking in Human Being;

e To provide a definition for the term ‘traf-
ficking in persons’ in the national legisla-
tion, in compliance with international stan-
dards, and to form a separate chapter in the
criminal law prohibiting actions that consti-
tute trafficking;

« To run ongoing regular prevention activi-
ties, programmes and campaigns about
trafficking and related issues, in order to
break the human trafficking chain;

e To raise Government’s attention on the
demand side of trafficking, in order to shift

perspective from curbing businesses to
putting human beings at the hearth of anti-
trafficking work;

« To ensure a sustainable anti-trafficking hot-
line service and to provide shelters and all
necessary services for trafficked persons
(psychological, medical, social, judicial etc.).

7.8 FINLAND'*

The phenomenon

Finland is both a country of transit and of
destination for trafficking in human beings.
Trafficking and the related exploitation occurs
in prostitution as well as in different sectors of
the labour market, such us construction, clean-
ing, food industry, transport, domestic work
and agriculture.

Persons trafficked for sexual exploitation
mainly come from the neighboring Baltic
countries and the Russian Federation, Thailand
or different African countries. Victims of traf-
ficking for labour exploitation allegedly come
from the areas mentioned above, as well as Asia
and Eastern Europe. Also Finns may fall into
trafficking victims, either in Finland or abroad.
Finland is also a transit country mainly for
young Asian men and women on their way to
other Western European countries. Trafficking
for the purpose of organ removal has not
emerged.

Trafficking victims are both men and
women. In 2008-2009, about 60% of victims
who received assistance from the System of
Victim Assistance, 40% were men and nearly
1% were children. In about 30% of the cases
they were identified as victims of sexual
exploitation and in about 70% of labour
exploitation”.

National anti-trafficking legislation and
institutions

Provisions criminalizing trafficking in Fin-
land came into force in August 2004. Regarding
the acts, means and purposes constituting traf-
ficking in persons, the Finnish Penal Code
(FPC 25:3) is reproducing almost literally the
Council Framework Decision 2002 and UN

102. Written by Tiina Oikarinen, Pro-tukipiste ry, Helsinki.
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Trafficking Protocol. Also attempted traffick-
ing is punishable (FPC 25:3) as it is the failure
to report trafficking in persons in time to pre-
vent the offence (FPC 15:10).

Aggravated pandering??? (FPC 20:9a),
work discrimination amounting to usury (FPC
47:3a) and aggravated facilitation of illegal
entry (FPC 17:8a) are referred to as “traffick-
ing related offences” The penal provisions on
trafficking and pandering partly overlap. Thus
a part of the cases that would be regarded traf-
ficking according to international standards
are considered as pandering in Finland. Obvi-
ously this circumstance hinders the rights of
trafficking victims.

The other relevant laws affecting prostitu-
tion-related trafficking include the penal provi-
sions on the exploitation of a person subjected
to sex trade (FPC 20:8), which criminalizes the
purchase of sexual services from sex workers as
well as victims of human trafficking and the
purchase of sexual services from a child (FPC
20:8a). In addition, the Public Order Act (2:7)
prohibits buying or selling sexual services in
public places and the Aliens Act (148:1) states
that if there are reasonable grounds to suspect
that a person may sell sexual services, s/he can
be removed from the country and/or banned
from re-entering it. There are also some cus-
tomary legal regulations that may be applied.
For example due to the fact that prostitution is
regarded as unethical, contracts made in the
context of commercial sexual services are not
considered valid and have no juridical cover.

Other provisions relevant to trafficking cas-
es include the reflection period & residence
permit to trafficking victims envisaged by the
Aliens Act and the Act on the Integration of
Immigrants and Reception of Asylum Seekers
(System of Victim Assistance) — see below.

Two National Plans of Action against Traf-
ficking in Human Beings (NAPs) have been
produced: the first one in 2005 and a revised
one in 2008. The NAPs’ approach is based on
three main principles: victim-centered
approach, gender-sensitiveness and multidi-
mensional approach. Despite the good starting
points, Finland’s anti-trafficking actions are
lacking exactly in these dimensions. The offi-
cial System of Victim Assistance does not ade-
quately function from a victim-centered per-
spective, the multidimensional approach often
shrunks to mean the expertise of pre-trial offi-
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cials and the narrow interpretation of the traf-
ficking criminal provision - especially in pros-
titution-related cases - has restrained the
enjoyment of rights of victims.

Implementation of the Revised Plan of
Action (2008) is managed by an inter-agency
National Steering Group that is chaired by the
Ministry of the Interior (Mol), who is also
responsible for coordinating the implementa-
tion of the Plan. The Steering Group includes
several Ministries, the Finnish Immigration
Service (Migri), the Police and Border Guard,
as well as NGOs, universities, research insti-
tutes and church-based organizations. The
National Rapporteur participates as an observ-
er. The Steering Group meets minimum six
times a year and is expected to publish its rec-
ommendations on how to further develop anti-
trafficking measures by the end of 2010.

The Steering Group also has a sub-working
group focusing on information and awareness
raising and has - among other activities - set
up a web-portal about human trafficking
(www.trafficking.fi / www.ihmiskauppa.fi).
The sub-group will also publish a handbook
about the rights of victims of trafficking and
the System of Victim Assistance in 2010. The
handbook will be disseminated to victims dur-
ing the identification process.

Stakeholders generally regard the Steering
Group as a good platform for information
sharing. They however question the Steering
Group’s capacity to support the coordination of
Finland’s actions against trafficking, Actually,
the Ministry of the Interior does not receive
enough resources for its coordinating function:
there are only 2 persons dedicated to the coor-
dination of anti-trafficking activities, and they
both have other duties to perform. The Nation-
al Rapporteur and the representative of the
Ministry of Interior have declared that the anti-
trafficking work lacks a real coordinator. The
lack of coordination and the broad variety of
actors involved in the Steering Group lead to a
certain degree of inefficiency.

Identification, protection of rights, and referral

In Finland the officials responsible for for-
mal identification of victims of trafficking
(which triggers the right to assistance and pro-
tection) are the Police and the Border Guard (as
it concerns reflection period), Finnish Immi-
gration Service (issuing residence permits) and



the directors of the reception centres (allowing
access to the System of Victim Assistance).

Identified victims of trafficking may be
granted a reflection period (30 days to 6
months) before receiving a residence permit.
The reflection period may be terminated if the
victim has re-established relations with persons
suspected of trafficking. It can also be termi-
nated if the person is considered to be a danger
to public order, security, public health or Fin-
land’s international relations.

Reflection periods are very scarcely
applied in practice. From 2006 to May 2010
reflection period has been granted only in 4
cases. This explains why stakeholders seem
not to be familiar with the exact application of
this measure. Similarly, NGOs generally are
not able to advice victims on the kind and
quality of information that they have to give
to the authorities in order to be granted a
reflection period.

One reason to explain these difficulties is
that even though it is meant to allow some time
for the victim to recover, the reflection period is
by many stakeholders regarded as a way to
legalize the person’s residence status in Finland.

A victim of trafficking may receive a tem-
porary residence permit (the so-called “B per-
mit”). The requirements are that the victim’s
residence in Finland is based on pretrial inves-
tigation or court proceedings, that s/he cooper-
ates with the authorities, and that the victim
does not have any relations with the suspected
perpetrators.

Victims who are considered to be in particu-
larly vulnerable situation are not required to
cooperate with the authorities in order to receive
a permit of stay (“A permit”). Neither is it a
requirement under the A permit that the victim’s
residence in Finland would be necessary
because of investigation or court proceedings.

Relatively few residence permits have
been issued so far. This is probably partly due
to the fact that most of the identified victims
were already legally residing in Finland. At
the same time, the B permit is not very
attractive to a presumed trafficking victim,
because it “requires a lot, but gives very little”.
Even though the victim intended to cooper-
ate with justice, the reward he/she would get
is just a right to reside in Finland until the
authorities no longer need him/her for the
criminal proceedings.

Assistance to trafficking victims is provided
within the official System of Victim Assistance
whose services are defined in the Act on the
Integration of Immigrants and Reception of
Asylum Seekers. According to the above-Act,
individuals who have been granted a reflection
period or a residence permit under the respec-
tive sections of the Aliens Act (52a&b, on the
grounds of trafficking) or who may otherwise,
judged on their circumstances, be considered
to be trafficking victims or persons in need of
special assistance, while investigations are
ongoing, may be referred to the System of Vic-
tim Assistance. This means that also witnesses
of trafficking cases may receive assistance. The
person can be excluded from the Assistance
System when the above grounds no longer exist
- e.g. the criminal proceedings do not start — or
the need for assistance is no longer envisaged.

Victims of trafficking may be provided with
a large variety of support measures, including
legal and other advice, crisis intervention,
social and health care services, interpretation,
accommodation, social assistance and other
necessary services, as well as support to safely
return to their country. According to the law,
assistance has to be provided taking into con-
sideration the victim’s special needs arising
from age, vulnerability, physical and mental
state. There are however no provisions on min-
imum standards on the quality and quantity of
services to be provided. The assistance and
support system is meant for persons not resid-
ing in a municipality in Finland. Municipalities
are responsible for ensuring the service and
support measures to victims who were
assigned a municipality of residence, but they
have the possibility to claim compensation
from the System of Victim Assistance.

The System of Victim Assistance is admin-
istrated in the refugee reception centres of
Joutseno (adults and groups) and Oulu (unac-
companied and separated children). The deci-
sion to refer a person to the System of Victim
Assistance or to remove him/her from the sys-
tem is taken by the director of the respective
reception centre. To support the director of the
reception centre in taking this decision, recep-
tion centres have established a multi-profes-
sional evaluation group, including representa-
tives of the Police, the Border Guard, the
Finnish Immigration Service, as well as social
welfare and health care specialists.
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Victims can be referred to the System of
Victim Assistance by the Police, the Border
Guard or the Immigration Service. In addition
other private or public service providers,
NGOs, victims themselves or any private per-
son may submit a request for the acceptance in
the system of the presumed victim of traffick-
ing, although filing such a claim requires spe-
cific expertise. That is why some NGOs, in
order not to endanger the victim, would not
make a proposal without the help of a lawyer.

If filing a request for assistance entails judi-
cial expertise, clearly the threshold has become
too high. The National Rapporteur (2010) has
stated, too much value is given to the opinion
of the pre-trial investigation officials when
deciding whether a person is granted assistance
or not and she also confirms that some victims
have not been taken to the system, because the
police have not investigated the case as traffick-
ing, but as something other offence. There have
also been cases where getting into the system
has been made conditional on reporting the
case to the police.

As one NGO described it, the process
resembles a small-scale trial, where the director
of the reception centre is the judge and the one
applying for assistance is the defense lawyer of
the victim. As many respondents pointed out,
the threshold to get into the system has risen in
the recent years: while in 2008 all the 17 per-
sons proposed to the System of Victim Assis-
tance were accepted to it, in2009, out of the 42
persons who were proposed for assistance, only
17 were accepted into the system.

The System of Victim Assistance is also
obliged to report cases to the Police, which
means that assistance given to victims is con-
nected to the criminal proceedings even at an
early stage. Until June 2010, all victims who
entered the System of Victim Assistance have
cooperated with law enforcement.

Most of the cases accepted to the System of
Victim Assistance have been cases of the so-
called labour-related trafficking and there have
been difficulties in identifying sexually exploit-
ed victims. According to the National Rappor-
teur, several authorities believe that once a per-
son consents to prostitution he/she cannot be
considered as a victim, no matter the abuses
s/he suffered. This flawed point of view hinders
the identification of possible victims, as they
are regarded merely as prostitutes.
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This distinction between labour and sexual
exploitation is not very helpful and may on the
contrary complicate the identification of traf-
ficking victims. Many governmental and non-
governmental stakeholders also believe that the
stigma attached to prostitution may prevent
possible trafficking victims from seeking help.

The process of formal identification experi-
enced by different NGOs also varies tremendous-
ly: some victims have been accepted to the Sys-
tem, very quickly, while at times the process has
taken up to several months. Representatives of the
System of Victim Assistance confirmed that it
may take even 2 months from the filing of the
application until the decision is made. The delay
is often due to the lengthy discussions among the
multi-professional group before deciding on a
case. Even after a decision has been taken, NGOs
stated that they might have to wait for several
days before they or the person concerned are
informed about the results. In addition to other
problems, apparently the multi-professional eval-
uation group lacks expertise on how to assess the
situation of a person in a vulnerable situation.

The way a referral process progresses seems
to depend on personal contacts with authori-
ties who make decisions, as well as and on
NGOs’ expertise to fill in an application that
mirrors the penal provisions regarding traffick-
ing. Once a person is accepted in the system,
support and assistance is made widely avail-
able, but much of the coordination responsibil-
ity rests on the shoulders of the service
providers who need to be very proactive.

Apart from translation services, before 2010
there have also been no updated formal agree-
ments among service providers and the System
of Victim Assistance. Instead, service providers
had to ask for permission for every expense
from the director of the reception centre. spend-
ing a lot of time and energy this way. According
to the National Rapporteur, the System of Vic-
tim Assistance does not have clear guidelines on
what and for how long services shall be provid-
ed to clients and the process of removing a per-
son from the Assistance System is not clear. Per-
sons are not “hastily” removed from the system,
but neither are adequate risk assessments made
or safe return procedures followed.

Access to justice
Until June 2010, there have been four
court cases for trafficking (three for sexual



and one for labour exploitation), three of
which resulted in convictions for trafficking.
Even though it can’t be said that a legal prax-
is has yet formed, there has been a discussion
on the narrow interpretation of existing traf-
ficking provisions. In prostitution-related
cases the issue of consent has been interpret-
ed differently depending on whether the vic-
tim is deceived as to the nature of the work or
the working conditions. If a person is
deceived about the nature of the work, the
case has been classified as trafficking. But if a
person is deceived about the working condi-
tions, the cases have been classified as pan-
dering. However, a recent decision of the
Court of Appeal in late 2009 showed a posi-
tive development in the interpretation of
anti-trafficking norms.

The problem is partly due to the fact that
the penal provisions of trafficking and pander-
ing overlap, which enables law enforcement
officials to view the limitations of the prosti-
tutes’ autonomy, risk of violence or debt
bondage as “rules” to which the prostitutes have
given their consent to, when consenting to
work in prostitution. This is not in line with the
international standards and thus the National
Rapporteur (2010) has recommended that the
situation be clarified by removing all elements
that refer to coercing or intimidation from the
pandering provisions.

If the case is taken to the court, legal advice
and counseling provided seem to be adequate
in general, although according to the National
Rapporteur, in those cases that do not reach the
court, there is the risk that adequate legal
advice has not been provided.

Prevention

Actions that Finland intends to undertake
in order to prevent trafficking can be divided
into 6 types, as presented in the National
Plan of Action (2005): Implementation of
international agreements; Development
cooperation and cooperation with neighbor-
ing countries; Prevention of labour exploita-
tion; Visa policy as part of immigration con-
trol; Civilian crisis management and peace-

keeping missions; Dissemination of informa-
tion and awareness raising.

In addition, the Plan of Action addresses the
issues of identification, assistance and prosecu-
tion of traffickers. The Revised Plan of Action
(2008) did not add any new “categories” for
prevention trafficking, but pointed to some
specific problems, such as inadequate identifi-
cation of victims, that had occurred in imple-
menting the activities listed above.

Dissemination of information and aware-
ness rising has been actively carried out, even
though there is always a need for further edu-
cation, reaching also key stakeholders. It is pos-
itive that attention to human trafficking is paid
in development cooperation and neighbouring
cooperation agreements, as well as in civilian
crisis management. Unfortunately, the amount
of development cooperation funds (0,55%
GDP) does not stand up to international rec-
ommendations. While stricter immigration
control is no solution in itself, more efforts to
empower at-risk groups could be made, for
instance providing information in the context
of the visa application process. It is also positive
that trafficking in legal labour market sectors
has been recognized from the beginning of
anti-trafficking activities, although resources to
address it were not adequately allocated.

It is also bothersome that the Plan of
Action (2005) does not actually include any
measures to tackle trafficking in the sector of
prostitution. When the plan was drafted, the
“prostitution issue” was knowingly dropped
out, because working group members could
not reach a common position on the issue.
Thus, in order to achieve some results,
exploitation that happens in prostitution was
not discussed at all, while the “prostitution
issue” was addressed in a different working
group within the Ministry of Justice, which lat-
er on produced a governmental bill criminaliz-
ing the purchase of sexual services. The parlia-
ment however changed the bill so that only the
purchase of sexual services from procured
prostitutes or victims of human trafficking is
punishable. Very little research has been con-
ducted on anti-trafficking activities."”

103. See however LL.D. Venla Roth, Defining Human Trafficking, Identifying its victims. A study on the impact
and future challenges of the international, European and Finnish legal responses to prostitution-related traffick-

ing in human beings”, University of Turku, 2010.
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Monitoring and evaluation system

Since the beginning of 2009, the Ombuds-
man for Minorities has acted as National Rap-
porteur on trafficking in human beings. The
Rapporteur is an independent authority and its
duties include: monitoring phenomena relating
to human trafficking, overseeing action against
human trafficking and issuing proposals, rec-
ommendations, statements and advice relevant
to develop anti-trafficking work and to promote
victims’ rights. The Ombudsman also provides
legal advice and can assist victims of trafficking
and related crimes in claiming their rights.

The Ombudsman submits a report on
human trafficking and related phenomena to
the Government on an annual basis, and every
four years to the Parliament. The first report of
the Rapporteur was published in June 2010 and
can be downloaded from www.vahemmistoval-
tuutettu.fi. (available only in Finnish.)

Recommendations

e The threshold of the System of Victim
Assistance has to be lowered. Access has to
be granted automatically when specified
stakeholders, authorities and NGOs, identi-
fy trafficking indicators as the ones recog-
nized by ILO. If a person that does not have
any other residence permit is accepted to
the System of Victim Assistance, he/she
should automatically be issued a reflection
period (3 months) and during this time s/he
does not have to be compelled to cooperate
with law enforcement authorities.

o Roles and responsibilities need to be clearly
divided between the service providers and
the System of Victim Assistance and for-
mally stated in Memoranda of Understand-
ing. The System of Victim Assistance has to
coordinate the assistance services and to
cover all the related material and personnel
expenses. In order to facilitate regular coop-
eration, it is suggested to organize regional
meetings between the System of Victim
Assistance and service providers.

o To assure adequate assistance in the early
identification phase, enough resources have
to be granted to NGOs, in particular to
enhance interpretation services. Early assis-

104. Written by Prune de Montvalon, ALC, Nice.

tance shall be made available to victims who
are reluctant to cooperate with authorities,
also as a means to motivate them to apply to
the System of Victim Assistance.

o Adequate resources need to be allocated to
the industrial safety authorities to carry out
inspections to identify trafficking cases.
NGOs doing outreach work in this sector
need to also receive adequate funding.

o The overlap of the penal provisions on human
trafficking and pandering has to be eliminat-
ed. All elements that refer to coercion or
intimidation have to be erased from the pan-
dering provision. The impact of provisions
contained in the Aliens Act and of those con-
cerning exploitation of prostitution on identi-
fication of victims of trafficking needs to be
carefully assessed. More effective provisions to
address trafficking for sexual exploitation
need to be developed, stemming from a vic-
tim-centered and rights-based approach.

7.9 FRANCE™

The phenomenon

There are no official figures available for
trafficked persons in France. However, there is
evidence from various NGOs working with
trafficked persons, migrant workers, or on
human rights issues that various forms of traf-
ficking are occurring in France. Trafficking for
the purpose of exploitation of prostitution is
one of the most well known forms of traffick-
ing. However, there have been several cases of
trafficking for the purpose of domestic or
labour exploitation that have been identified,
either formally by a court or by NGOs. There
have also been cases of trafficking for the pur-
pose of exploitation and cases of trafficked per-
sons exploited for stealing or drug dealing.

National anti-trafficking legislation and
institutions

The offence of trafficking in human beings
was first introduced in the French Penal Code
(article 225-4-1 of the Penal Code) in March
2003'*. Trafficking is conceived by French law

105. Loi no. 2003-239 du 18 mars 2003 de sécurité intérieure.
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as the preparation stage before exploitation,
whether it is exploitation of the prostitution of
other (pimping), labour or begging exploita-
tion. The French definition includes the state-
ment that trafficking can aim “to force (this)
person to commit any felony or misde-
meanour”. According to this definition, the
consent of the trafficked person is systemati-
cally considered as irrelevant, whether the per-
son was deceived, abused, forced or threatened.
However, if threats, force, coercion or abuse is
used, this will be considered as aggravated
forms of trafficking (Articles 225-4-2 of the
Penal Code).

Likewise in many other countries, also in
France, traffickers are most likely to be convict-
ed not for trafficking but under relative
offences, such as aggravated forms of pimping
(Articles 225-7 et 225-7-1 of the Penal Code),
unpaid work (article 225-13 of the Penal Code)
or conditions of work incompatible with
human dignity (Article 225-14 of the Penal
Code). In 2005, the European Court of Human
Rights judged that France was in breach with
Article 4 of the European Convention of
Human Rights." Although the definition of
trafficking has been slightly changed since,
there is still no offence according to French law
that includes slavery or servitude.

There is no national coordinated anti-traf-
ficking policy in France. However, the Home
Ministry and the Ministry of Justice have taken
alead in setting up an interministerial working
group on trafficking in human beings. Several
NGOs, among them ALC, CCEM, Amnesty
International, Caritas and others, have been
invited to join this working group that official-
ly started its activities in December 2008. The
objective of this group is to set up a national
plan of action, a coordinating body and a
national Rapporteur.

Identification, protection of rights, and referral
Since 2003, trafficked persons who file a com-

plaint or a testimony against their trafficker or

pimp may file a claim for a short-term residence

permit (article L316-1 of the Code on Entry and
Residence of Foreigners and Asylum Law). When
a case of trafficking for domestic or labour
exploitation is not pursued under the offence of
trafficking (as is most often the case), trafficked
persons have a right to residence. All other social
and economical rights that are dependent on that
residence status are greatly restricted.

Identification of trafficked persons remains
a major issue in France. The rule is that only
trafficked persons who cooperate with police
services will be officially identified and granted
a residence permit.'” In 2009, The Ministry of
Immigration provided the first figures of the
number of residence permits issued. According
to these figures, 56 short-term residence per-
mits were delivered (6month to 1-year), 43
were renewed and 5 were duplicated.

Practices vary greatly from one city to
another. In general, the information that a vic-
tim provides must be judged “useful” by
authorities; in many cases it will also be
required that trafficked persons bring the proof
of a will to integrate into French society.

There is no referral mechanism, though
there are legal documents highlighting the role
of police services in identifying trafficked per-
sons and referring them to adequate NGOs and
other administrative or social services. The
only specific referral mechanism that exists is
coordinated by the NGO ALC and is intended
to provide trafficked persons who face a danger
at the local level with a secure housing through
geographic relocation (“Dispositif Ac.S€”)"*.

The possibility for a foreign trafficked person
to benefit from a reflection period of 30 days
was introduced in the French law in 2007. In
theory there is no other criterion than having a
positive evaluation from the police services, yet
in practice, authorities ask for evidence equal to
a full testimony or filing a complaint. To our
knowledge, there have been two cases in 2009.

Within the Ac.Sé network, there is evidence
that there are more and more trafficked per-
sons who seek asylum on the grounds of hav-
ing been trafficked for sexual exploitation.

106. Judgement Siliadin vs. France of the 26th July 2005, available on http://cmiskp.echr.coe.int/-
tkp197/view.asp?item=1&portal=hbkm&action=html&highlight=Siliadin%20|%20France&session-

id=55518247&skin=hudoc-en

107. Article L316-1 of the Code on residence of foreigners and asylum demand (CESEDA).

108. More information on www.acse-alc.org
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There have been several cases reported to
the Ac.Sé network in which trafficked persons,
identified as such by NGOs, were not subject to
any identification procedure nor to any risk
assessment before being returned to their
country. However, there have been a few cases
in which the trafficked persons were freed
from a retention centre on the basis of their
having been trafficked.

The Law of 2003 introduced the possibility
for trafficked persons to be accommodated in
state-funded shelters, most of which are run by
NGOs or by local communities (Article L. 345-
1 in the Social Action and Family Code). In
France, there is no shelter specifically provided
for trafficked persons.

Accessing residence for trafficked persons
can become difficult if they are undocumented
immigrants. Shelters are increasingly under
pressure not to accept undocumented immi-
grants. Since access to residence permits for
trafficked people are conditional, their access
to accommodation and other rights such as
financial aid, as a result, is often conditional.

Trafficked persons can access health insur-
ance like any other national if they are French
or like any other foreigner if they are a citizen
of another country. Any person in France,
whether legal resident or not, can have access
to free medical care, including counselling and
mental health care under certain conditions
(resources, documents...).

The law provides free access to a lawyer on
conditions of resources and on conditions of
legal residence, with some exceptions.'”

There are official numbers for voluntary
return at a national level, but as there is no iden-
tification procedure for trafficked persons, it is
impossible to know how many of them were
trafficked. The only reliable source of informa-
tion we have regarding return of trafficked per-
sons, is the Ac.Sé network. In 2008, amongst the
54 persons referred to the national network
Ac.S¢é for secure housing, 2 have decided to
return voluntarily to their home country. In
2009, amongst the 66 trafficked persons
referred to the national network Ac.Sé for
secure housing, 1 has returned voluntarily to
her home country. There is evidence that

NGOs in different part of the country have
assisted trafficked persons (identified by the
NGO) to return to their home country if they
wished to do so, but there are no official figures
that can confirm that information.

Access to justice

The Decree of 13th of September 2007
states that police should inform all potential
trafficked persons of their rights. In practice,
very few police officers are aware of this
decree; nor are they informed about the rights
trafficked persons are granted. ALC has there-
fore, in collaboration with the Home Ministry
created a DVD in which these rights are
explained in 10 different languages.

There is no specific protection for trafficked
persons during legal proceedings, whether they
are witnesses or not. It appears there are still
recurrent cases of trafficked persons who have
been denied the right to file a complaint if the
Police officers judge the information irrelevant.
In some cases, partner NGOs have pointed out
that no copy of the complaint was given,
although the French law makes it an obligation
for the police officers to provide such a copy."
There has been evidence that during judiciary
investigation trafficked persons were not neces-
sarily interviewed in a confidential setting, for
ex. the interviews sometimes took place in open
offices. There is an evident lack of means for
police officers and judges to allow for required
confidentiality to be respected. Before a crimi-
nal audience involving trafficking or exploita-
tion, there has been little or no evidence of
measures taken to guarantee the anonymity of
the trafficked persons, such as video testimony,
etc. In very few cases, were trafficked persons
who took part in a criminal proceeding
informed when their trafficker was set free.

Trafficked persons can access compensation
from their trafficker during a criminal or a civ-
il proceeding (article 706-3 of the Code of
Criminal Procedure). The law decrees that any
person who is recognised as victim of trafficking
or a victim of pimping can be granted full com-
pensation, which excludes most cases of traf-
ficking for labour exploitation for those who are
not pursued under these offences. Trafficked

109. Article 1, Law no. 91-647 relative to free judicial counselling, 10" July 1991.

110. Article 15-3 of the Code of Penal Procedure.

146



persons can also access compensation through
the Commission for Compensation of the vic-
tims of criminal offences (article L214-1 of the
Code of Judiciary Organisation) although there
are conditions of legal residency.

Prevention

There has been no national prevention
scheme of trafficking so far in France, although
there has been some local campaigning led by
NGOs such as Amnesty (most recent). The
National Consultative Commission of Human
Rights (CNCDH) has produced a very detailed
opinion and report on all aspects of anti-traf-
ficking measures and exploitation."

Monitoring and evaluation system

Currently, no monitoring and evaluation
mechanism, whether independent or not, is in
place in France. The only evaluation so far carried
out is that of the National Commission on Human
Rights, which is an independent body attached to
the Prime Ministers office. Such Commission
published a detailed opinion (available also in
English) and a thorough study on human traffick-
ing from a human rights perspective.'?

Recommendations
In order to effectively fight trafficking and

protect trafficked persons, we recommend

that France:

¢ Harmonises its definition of exploitation in
order to ensure that all forms of exploita-
tion that result from trafficking are pun-
ished on similar grounds.

¢ Adopts a national coordination mechanism
as well as an independent national Rappor-
teur that would not only evaluate the scale of
trafficking but also monitor the national
policies adopted and provide guidelines to all
actors involved in anti-trafficking actions.

¢ Adopts an identification procedure that is
not dependent on a judicial investigation.

« Ensures that access to rights is not depen-
dent on the will of the trafficked persons to
cooperate and that trafficked persons who
take part in a judicial proceeding can bene-
fit from adequate protection.

111. www.cncdh.fr/article.php3?id_article=723
112. www.cncdh.fr/article.php3?id_article=687
113. Written by Nicole Garbrecht, KOK, Berlin.

« Ensures that a risk assessment procedure is
set up in the case of a voluntary return of
potential trafficked persons.

7.10 GERMANY"™

The phenomenon

Germany is mainly a transit and destination
country of trafficking in human beings and, to a
lesser extent, also an origin country. Commer-
cial sex is the main field of exploitation of vic-
tims, who are predominantly, but not exclusive-
ly, women. They are often induced under false
pretences to come to Germany or forced into
prostitution by threat or use of violence. Most of
victims are women from Central and Eastern
European countries, especially from Romania
and Bulgaria. The majority of them are migrants
exploited often due to their vulnerability as res-
idents in a their weak status related to their res-
idence in a foreign country, but German women
can also be affected by human trafficking.
According to the Situation Report on Human
Trafficking, published by the German Federal
Criminal Police Office, in 2009, about 20% of
the 710 identified victims of human trafficking
for the purpose of sexual exploitation were
minors; and 6% of the victims were under the
age of 14 at the time of the offence. Further-
more, 45% of the victims had agreed to work in
prostitution, whereas 23% had been recruited by
deception and 15% had been recruited by agen-
cies or by ads in newspapers. A further 10% had
been forced into prostitution by means of vio-
lence. The routes and procedures of entry vary,
depending on the location of the countries of
origin and the individual background.

Human trafficking for the purpose of
labour exploitation predominantly takes place
in the private sector and in economic sectors
that are difficult to regulate (sex industry, au
pair work, agriculture, catering, domestic ser-
vices, etc.). It is important to note that also here
the weak status of the victims, related to their
residence in a foreign country, is often exploit-
ed by the perpetrators. Victims are both female
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and male; information on their age and coun-
try of origin is limited due to the extremely low
rate of identified cases (24 in 2009). However,
victims of trafficking for forced labour came
from a wider range of countries. The persons
trafficked for the purpose of labour exploita-
tion come to Germany in different ways. Many
come without a visa or with contracts for sea-
sonal employment. When entering the country
illegally, traffickers are frequently involved.

National anti-trafficking legislation and
institutions

In 2005, through the 37th amendment of the
German Criminal Code, the crime of human
trafficking was classified in the section entitled
“Offences Against Personal Freedom” of the
German Criminal Code. Thus, human traffick-
ing was subdivided into Human Trafficking for
the Purpose of Sexual Exploitation (Criminal
Code Section 232), Human Trafficking for the
Purpose of Labour Exploitation (Criminal Code
Section 233) and Assisting in Human Traffick-
ing (Criminal Code Section 233a). In addition,
Section 236 of the Criminal Code focuses on
Trafficking in Children. Other forms of human
trafficking such as organ removal, begging, etc.,
are not included in the Criminal Code.

The 37th amendment of the Criminal Code
on 19 February 2005 expanded the elements of
the crime of trafficking in human beings
according to the Framework Decision on com-
bating trafficking in human beings of the
Council of the European Union of 19 July 2002
(2002/629/THA). In Germany the elements of
the crime are the following:

Section 232 - Human trafficking for the pur-
pose of sexual exploitation
(1) Whosoever exploits another persons

predicament or helplessness arising from
being in a foreign country in order to
induce them to engage in or continue to
engage in prostitution, to engage in
exploitative sexual activity with or in the
presence of the offender or a third person or
to suffer sexual acts on his own person by
the offender or a third person shall be liable
to imprisonment from six months to ten
years. Whosoever induces a person under
twenty-one years of age to engage in or con-
tinue to engage in prostitution or any of the
sexual activity mentioned in the 1st sen-
tence above shall incur the same penalty.
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(2) The attempt shall be punishable.

(3) The penalty shall be imprisonment from
one to ten years if
- The victim is a child (section 176 (1));

- The offender through the act seriously
physically abuses the victim or places the
victim in danger of death; or

- The offender commits the offence on a
commercial basis or as a member of a
gang whose purpose is the continued
commission of such offences.

(4) The penalty under subsection (3) above
shall be imposed on any person who
- Induces another person by force, threat

of serious harm or by deception to
engage in or continue to engage in pros-
titution or any of the sexual activity
mentioned in subsection (1) 1st sen-
tence above or

- Gains physical control of another person
by force, threat of serious harm or
deception to induce them to engage in
or continue to engage in prostitution or
any of the sexual activity mentioned in
subsection (1) 1st sentence above.

(5)In less serious cases under subsection (1)
above the penalty shall be imprisonment
from three months to five years, in less seri-
ous cases under subsections (3) and (4)
above imprisonment from six months to
five years.

Section 233 - Human trafficking for the pur-

pose of work exploitation

(1) Whosoever exploits another persons
predicament or helplessness arising from
being in a foreign country to subject them
to slavery, servitude or bonded labour, or
makes him work for him or a third person
under working conditions that are in clear
discrepancy to those of other workers per-
forming the same or a similar activity, shall
be liable to imprisonment from six months
to ten years. Whosoever subjects a person
under twenty-one years of age to slavery,
servitude or bonded labour or makes him
work as mentioned in the Ist sentence
above shall incur the same penalty.

(2) The attempt shall be punishable.

(3) Section 232 (3) to (5) shall apply mutatis
mutandis.

Section 233a - Assisting in human trafficking

(1) Whosoever assists in human trafficking under
section 232 or section 233 by recruiting, trans-



porting, referring, harbouring or sheltering

another person shall be liable to imprison-

ment from three months to five years.
(2) The penalty shall be imprisonment from six
months to ten years if:

- the victim is a child (section 176 (1));

- the offender through the act seriously
physically abuses the victim or places the
victim in danger of death; or

- the offender commits the offence on a
commercial basis or as a member of a
gang whose purpose is the continued
commission of such offences.

(3) The attempt shall be punishable.

In 2007, the “Action Plan II of the Federal
Government to combat violence against wom-
en” was launched. The measures stipulated in
the National Action Plan I to combat violence
against women were intended to be further
enhanced in the new action plan. In Germany,
there is no special Action Plan to combat
human trafficking. The Action Plan II merely
touches on the topic of women affected by traf-
ficking for the purpose of sexual exploitation.
Men and children, as well as other forms of
human trafficking, are only mentioned.

Currently, no independent National Rap-
porteur is in place.

Identification, protection of rights, and referral

In Germany, measures for combating
human trafficking are carried out at two levels:
at the federal level and at the state level. Due to
the nature of the federal structure (16 Federal
States), instructions and recommendations are
differently managed, assessed and implement-
ed throughout the Federal States. Existing
structures for combating human trafficking for
the purpose of sexual exploitation are signifi-
cantly stronger than structures for combating
human trafficking for labour exploitation.

At the federal level, the Federal Ministry for
Family Affairs, Senior Citizens, Women and
Youth (BMFSEF]) is concerned with issues relat-
ed to trafficking in women. In order to coordi-
nate the fight against trafficking in women, the
BMFSF] founded the Federal Working Group
on Trafficking in Women.

In 1999, the first Federal Cooperation Con-
cept for the cooperation between the spe-
cialised counselling centres and the police was
developed for the protection of the victims of
human trafficking who testify in court. In 2007,

it was updated. The Cooperation Concept can
be regarded as a “best-practice” model, which
should serve as an example in order to develop
Cooperation Concepts at a regional level. Cur-
rently, in twelve Federal States, specific Coop-
eration Agreements have been developed based
on the Federal Cooperation Concept. Further-
more, the BMFSFJ sponsors the German
Nationwide Activist Coordination Group
Combating Trafficking in Women and Vio-
lence Against Women in the Process of Migra-
tion e.V. (KOK e.V.). The KOK e.V. is an intra-
disciplinary alliance of 39 non-governmental-
organisations with altogether 47 specialised
counselling centres, combating trafficking in
women and violence against women in the pro-
cess of migration. Cooperation Agreements, at
the regional level, regulate the structures and
measures against human trafficking. The Fed-
eral Ministry for Labour and Social Affairs
(BMAS) is responsible for the area of human
trafficking for the purpose of labour exploita-
tion. Up until now, there is neither a corre-
sponding federal working group, nor an insti-
tutionalised cooperation between the con-
cerned actors. Some of the existing Coopera-
tion Agreements on human trafficking for the
purpose of sexual exploitation explicitly
include human trafficking for forced labour. A
differentiated system of instruments for the
development of suitable measures against
human trafficking for the purpose of labour
exploitation does not yet exist at the federal or
regional level, but is currently discussed.

In Germany, a high discrepancy is assumed
between the low number of reported cases and
the high estimated number of unreported cas-
es that point to the actual extent of human traf-
ficking. Some of the victims are identified in
the context of criminal prosecution, e.g. on the
occasion of controls or because of findings
through investigations and hearings of evi-
dence. In Germany, although different authori-
ties are engaged in combating criminality and
in criminal prosecution, the principle authority
responsible is the police. In the German feder-
al system, the Federal States and their local
police departments are responsible for the
criminal prosecution of human trafficking for
forced labour. NGOs also play an important
role in the identification of trafficked persons.
Identification can also be initiated by the
trafficked persons themselves or by third
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parties (acquaintances, family, clients of sex
workers, other institutions, etc.).

The number of persons identified that have
been trafficked for the purpose of labour
exploitation is very low. These persons are iden-
tified e.g. during workplace inspections that are
conducted by the Office for Financial Control of
Illegal Employment (FKS), which is affiliated
with the German Customs Administration.
Since the focus of the FKS lies on the detection
of illegal employment and residence, trafficked
persons are seldom identified. The activities of
the specialised counselling centres as well as
other NGOs and social services in Germany are
of great importance for the identification of that
target group. Identification can also be initiated
by the trafficked persons themselves or by third
parties (acquaintances, family, clients of sex
workers, other institutions, etc.).

Once identified by the police, trafficked per-
sons are entitled to a reflection and recovery
period of at least one month. During this peri-
od, the victims should be allowed to reflect on
their current situation and be informed of their
rights; they can make use of counselling ser-
vices and decide whether they are willing to tes-
tify or not. If necessary and wanted, departure
from Germany can be arranged.

A network of 47 NGOs (specialised coun-
selling centres) provides professional coun-
selling to women victims of trafficking for sex-
ual exploitation throughout Germany. Coun-
selling services include concrete measures,
which enable the trafficked persons to claim
their rights, regain their self-determination and
their physical and psychological integrity.

An equivalent specialised support system for
victims of labour exploitation does not exist yet.
Its establishment is currently under discussion.

If a trafficked person fulfils the following
conditions, under Section 25 (4) of the Resi-
dence Act, s'he can be granted a temporary res-
idence permit: 1) If the victim of a criminal
offence under Sections 232 and 233 of the
Criminal Code decides to testify during the
criminal proceedings; 2) if the prosecution
authorities consider this testimony crucial for
the proceedings; and 3) if the witness has bro-
ken off relations with the perpetrators.

The dependence of the right of temporary
residence on the willingness to give testimony
is often criticized by NGOs. Furthermore, the
Residence Act provides for the automatic expi-

150

ration of the residence permit once the crimi-
nal proceedings are over. The victim witness
can be granted another residence permit after
the end of the proceedings if her/his or his/her
family members’ return to the home country
can endanger their life and/or freedom. How-
ever, this extended residence permit does not
ensure a secure right of residence, as it is con-
ditional to the continuous situation of danger,
which is regularly checked.

The counselling centres, often in coopera-
tion with NGOs of the origin countries, sup-
port the assisted trafficked persons to organise
and manage her/his mandatory or voluntary
the return.

Access to justice

Due to the complexity of the legal German
system, trafficked persons need the counselling
of lawyers to fully understand issues related to
the residence rights, the role and duties/rights
of the victim witness, and the claim of various
rights. Legal counselling and representation is
not for free. Some NGOs provide funds in
order to support legal aid.

Trafficked persons and victim witnesses can
become active as joint plaintiff during the
criminal proceedings, having the right (includ-
ing funding for their legal representation) to
employ a lawyer as legal representation in the
prosecutions. Protection measures for witness-
es are stipulated in the Victim’s Rights Reform
Act and were expanded in the second Victim’s
Rights Reform Act in 2009. The changes
include an extended duty on the part of the
prosecution authorities to provide the victims
with information. In some cases, the witnesses
have the right to conceal their place of resi-
dence. Furthermore, interrogation can be car-
ried out through video, separate hearings,
removal of the accused person, etc.

Protection measures for witnesses are also
extended to trafficked persons, which are
recorded in the “cooperation agreements”
between the police and the specialised coun-
selling centres to institutionalize and to improve
the cooperation in the case a trafficked person is
found. In addition, the specialised counselling
centres as well as the police can provide other
protection measures, e.g. change of residence,
cancellation of insurances, etc.

In addition to the criminal proceedings,
trafficked persons can claim compensation for



damages against the perpetrators in different
ways: The claim can be filed before the criminal
court during the trial on human trafficking, or
it can be filed independently from the proceed-
ings before a civil court. Moreover, wage pay-
ments can be claimed before the labour courts;
however, this option is rarely considered.
Compensation in the context of human traf-
ficking is granted on rare occasions and is rather
low in terms of monetary value. Some victims of
human trafficking for sexual exploitation
received compensation payments by the govern-
ment in accordance to the Victim Compensa-
tion Act. Up until now, claims for damages
before the civil court haven not been filed very
often in Germany. Also, the granting of the vic-
tim’s rights after returning to their country of
origin has been insufficient. In 2009, the Ger-
man Institute for Human Rights (DIMR) started
the three-year long project “Contemporary
Forced Labour” It explicitly targets victims of
human trafficking for the purpose of labour
exploitation and, under certain conditions,
grants support for the enforcement of compen-
sation claims during legal proceedings through
legal assistance and a fund to cover the costs.

Prevention

Numerous analyses, expert statements,
research papers and studies on the topic of
human trafficking for the purpose of sexual
exploitation have been published. NGOs have
carried out several campaigns in this field, but
there is a lack of scientific studies, which focus
on the actual extent of this phenomenon. The
only substantiated statistics for the Federal
Republic is published annually by the Federal
Criminal Police Office in the abovementioned
“Situation Report on Human Trafficking”

Over the past years, there have been differ-
ent studies about the extent and the forms of
human trafficking for the purpose of labour
exploitation, but no comprehensive research
focussing at the Federal Republic exists. Cur-
rently, NGO KOK e.V. is conducting a study on
behalf of the BMAS about the scale and the
extent of human trafficking for labour
exploitation in Germany. The study will be
published in 2011 and will include recommen-
dations for sustainable support structures.

The Federal Working Group on Trafficking
in Women published a working paper to
improve and standardise the training modules
on issues related to trafficking for sexual
exploitation. Specific trainings on trafficking
for labour exploitation are not available,
although they are much needed.

At present, several studies and projects are
being carried out to investigate both major forms
of human trafficking identified in Germany.

Monitoring and evaluation system

Monitoring and evaluation in Germany is
conducted at the federal and the regional level
and involves governmental and non-govern-
mental actors. As already mentioned, there is
no National Rapporteur or an equivalent
mechanism.

In Germany, there are independent, but
coordinated structures such as the KOK e.V,,
the Federal Working Group on Trafficking in
Women, the Federal Criminal Police Office,
various government ministries and specialised
counselling centres that cooperate with each
other. These structures serve to monitor and
evaluate each other, as there is no central over-
arching authority.

Recommendations

¢ Discuss and develop sustainable support
structures for victims of trafficking for
labour exploitation;

o Treat the protection and rights of victims as
equally important as prosecution;

e Promote and strengthen measures to grant
compensation and unpaid wages;

e Promote unconditional access to support
and protection structures to victims of traf-
ficking (unconditional to being a witness);

« Secure funding for support structures.

7.11 GREECE'*

The phenomenon

Greece is situated at the southern tip of the
Balkan Peninsula. Traditionally, Greece has
been a country of origin of migrants. This role
was reversed in the early 90s when it became a

114. Written by Maria Vogiatzi, Human Rights Defence Centre, Athens.
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country of destination for migrants (regular
and irregular) and, at the same time, a country
of destination for victims of human trafficking
from countries of South-Eastern and Eastern
Europe, as well as from Africa and, to a lesser
extent, from Asia. Human trafficking has flour-
ished in Greece primarily because of its geo-
graphic position, its economic development
and its status as a member of the European
Union. Other factors contributing to the devel-
opment of trafficking were the social, econom-
ic and political upheavals in neighbouring
countries following the fall of the Berlin Wall.
According to official data provided by the Hel-
lenic Police, the majority of the victims come
from Bulgaria, Romania, followed by Russia,
Albania, Nigeria and other Eastern European
countries. Even though collected data do not
differentiate between different types of traf-
ficking (for sexual exploitation, labour
exploitation, etc.), NGOs providing assistance
and support to victims claim that the majority
of identified victims are women and children
trafficked for the purpose of sexual exploita-
tion. During the last years, however, it has been
noted by all actors in the field that labour traf-
ficking is on the rise, involving mainly young
men and children working in the agricultural
sector as seasonal workers.

National anti-trafficking legislation and
institutions

Trafficking in human beings became a dis-
tinct criminal offense in Greece in 2002 with
the adoption of Law 3064/2002. This was
deemed necessary in order to respond to new
criminal phenomena and prevent new forms of
sexual and labour exploitation that the already
existing legal framework was unable to combat
effectively. Since then, legislation covering all
forms of human trafficking has been gradually
introduced in the legal system.

Articles 323A and 351 of the Greek Crimi-
nal Code (introduced by Law 3064/2002)
address all forms of trafficking in human
beings, including trafficking for sexual exploita-
tion (Article 351), labour exploitation, traffick-
ing for the removal of organs and trafficking
with purpose of recruiting minors in armed
conflict (Article 323 A). Offenders are punished
with incarceration of up to ten years, in addi-
tion to a fine ranging from 10.000 to 50.000
Euros. In cases of further aggravating circum-
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stances (minor victims, abuse of authority,
heavy bodily harm or death of the victim, traf-
ficking exercised as a profession), the crime is
punished with at least ten years of incarceration
and a fine from 50.000 to 100.000 Euros. Exist-
ing legislation also punishes (with imprison-
ment for at least six months) those who inten-
tionally use the services provided by victims of
human trafficking (punishment of the clients).
Article 323B of the Criminal Code makes sexu-
al tourism targeting children a felony, punished
with incarceration up to ten years and a fine for
those organising, financing, overseeing, direct-
ing, and advertising trips with the purpose of
sexual intercourse or other indecent acts with
children. Participation in trips with the purpose
of sexual tourism with children is also punish-
able with up to one year-imprisonment, regard-
less of the commission of the actual act of inter-
course or other indecent act.

The domestic anti-trafficking legislation
meets the minimum standards set by the Coun-
cil of Europe Convention and the EU Frame-
work Decision of 2002. All forms of human traf-
ficking, whether for purposes of labour
exploitation, organ removal or sexual exploita-
tion are made felonies and are punished with
heavy sentences (minimum incarceration of 10
years) and monetary fines. Relevant provisions
regarding the protection and assistance of vic-
tims have also been adopted. In the first years
after the introduction of anti-trafficking legisla-
tion, the few cases that were prosecuted con-
cerned mainly trafficking for the purposes of
sexual exploitation. In more recent years, there
have been few instances that cases involving
labour exploitation were brought light and pros-
ecuted in court. In any event, the rate of identi-
fications and prosecutions remains very low.
This situation is further complicated by the fact
that there is no unified online system either for
pending cases or, more importantly, for judicial
decisions covering the whole country. This situ-
ation seriously hampers monitoring and access
to objective and measurable indicators regard-
ing the application and effectiveness of the law.
As far as children victims of trafficking are con-
cerned, the law provides that minority (below
18) constitutes an aggravating circumstance for
all forms of trafficking. Although the punish-
ments for child trafficking are very severe, there
is no concrete provision in the Greek Criminal
Code stipulating that recruiting a child for pros-



titution will be de facto prosecuted as human
trafficking. Regarding the elements of the crime
for the trafficking of children, there is no con-
crete mention that these should differ from the
elements of crime for adult victims, (i.e. no need
for the element of violence). However, Articles
323A (2) and 351 (2) of the Criminal Code,
clearly state that if the consent of the victim
(adult or minor) has been obtained by fraudu-
lent means, deceit or by taking advantage of the
vulnerable position of the victim, then the crime
of trafficking has been committed.

The National Action Plan (NAP) against
human trafficking was adopted in 2004 and
updated in 2006 and 2009. The NAP outlines
the responsibilities and actions of relevant state
and non-state actors and it aims to involve dif-
ferent stakeholders in the fight against human
trafficking. The Greek NAP was drafted by an
Inter-Ministerial Committee comprising the
Secretary-Generals from the Ministries of Jus-
tice, Finance, Foreign Affairs, Education, Inte-
rior, Employment and Health. Despite numer-
ous detailed provisions for the role and respon-
sibilities of difference actors, it contains no pre-
cise provisions for its monitoring and evalua-
tion. Furthermore, it should be noted that
Greece has not established yet a National Rap-
porteur or an equivalent mechanism.

Identification, protection of rights, and referral

Formal identification of victims of human
trafficking is done by an act of the Public Pros-
ecutor of the First Instance Court according to
the procedure described in Law 3386/2005 and
Presidential Decree 233/2003."* When police
forces suspect that a person involved in a police

investigation may be a victim of trafficking,
they notify the Anti-trafficking Police Units,
which are responsible for the investigation of
such crimes. Currently, there are 14 Anti-traf-
ficking Police Units around the country. Like-
wise, whenever presumed victims contact or
are referred to EKKA (National Centre for
Social Solidarity, responsible to coordinate
social protection services), NGOs, hotlines,
diplomatic missions or other service providers,
these actors should also notify the Anti-Traf-
ficking Police Units (and where not available,
local Police Forces or the Coast Guard) or the
Public Prosecutor. Police forces and social sup-
port bodies are responsible for informing the
presumed victims about the rights and protec-
tion offered by national legislation to identified
victims and their right to contact the diplomat-
ic authorities of their country of origin. They
also notify the Public Prosecutor.

The law provides for the protection of vic-
tims and presumed victims of human traffick-
ing. Of particular importance is the willingness
of the victim to cooperate in the criminal pro-
ceedings against her/his traffickers. Coopera-
tion is a factor that significantly affects the pro-
tection and assistance available. Presumed vic-
tims of trafficking are entitled to one month
reflection period (Article 48 of Law 3386/2005).
During such period, they cannot be deported
and enjoy all rights provided to identify victims
but the issuance of a residence permit. This pro-
vision has been proven useful to avoid deporta-
tion before victims are identified as such. Iden-
tified victims who cooperate with the authori-
ties are entitled, under Greek legislation, to a
one-year residence permit, without obligation

115. This report outlines the situation of human trafficking in Greece in June 2010. It should be noted, how-
ever, that after this report was finalized, Greece ratified on 20 September 2010 the UN Convention against
organized crime and its protocols, including Palermo. Consequently, certain legislative amendments were
introduced by law 3875/2010. Definitions and punishments remained the same as they comply fully with all
international standards. The main changes refer to: a) increase of reflection period from 30 days to 3 months
for adults and to 5 months (max.) for minors; b) a slightly wider definition of who is a “victim of human
trafficking” as this now includes persons where there is a strong possibility to be considered victims, even
before criminal proceedings are instituted; c) clear mention that illegal entry into the country is irrelevant
for the characterization of someone as victim; d) clarification of certain points in the process of identifica-
tion by the Prosecutor; e) possibility that identification can also take place even if the victim refuses to coop-
erate with the authorities, on the discretion of the Prosecutor and on the condition that the victim or her
family is under serious threat; f) clear mention that during the reflection period the victim cannot be deport-
ed; existing deportation decisions cannot be executed; g) clear obligation of police authorities and prosecu-
tors to inform victims of their rights and the possibilities that the law offers (protection, assistance, residence
permit etc.); h) clear provision that victims are entitled to translation services and free legal aid.
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to pay the required fee (Article 46 Law
3386/2005); this permit is also valid as a work
permit providing victims with access to the
labour market. The permit is renewable until
the end of the penal procedure. Thereafter, they
can apply for a residence permit under a differ-
ent status (marriage, work, etc). According to
the presidential decree 233/2003, assistance,
including police protection, accommodation,
education for persons up to 23 years old, health
care, legal advise and interpretation are provid-
ed if a prosecution has been brought against the
suspected traffickers, or if the trafficked indi-
vidual has sought the service listed in an Annex
to the Decree (with state institutions and shel-
ters). If minors are involved, they are provided
all the above services and are placed in educa-
tional and vocational programmes, as appropri-
ate. Law 3386/2005 specifies that: (i) the provi-
sions of presidential decree 233/2003 apply to
potential victims during the reflection period,
(ii) persons who do not have sufficient
resources shall be granted adequate standards
of living and (iii) that these persons, where
appropriate, shall be provided with translation
and interpretation services and all required
legal aid (Article 49 of Law 3386/2005).

Although there are no official identification
guidelines or other instruments formally used
by investigating and prosecuting authorities,
including indicators for victim identification,
relevant procedures regarding approaching and
handling cases of human trafficking by the
Hellenic Police are incorporated into a confi-
dential document entitled “Memorandum of
Actions and Best Practices in handling cases of
human trafficking”, only for internal use by
police authorities. Some indicators can also be
found in an “Information Sheet” provided by
the police officer in charge to suspected victims
during the phase of preliminary inquiry. This
sheet, published in 13 languages and signed by
both the officer and the victim, informs the
presumed victim about the rights and protec-
tion available under national legislation to
identified victim. It includes a list of indicators
that can help presumed victims to self-identify
as a victim of human trafficking in order to
cooperate with investigating and prosecution
authorities. Compared to indicators listed by
the ILO, These indicators are not fully analyti-
cal and do not constitute a formal checklist to
reach safe conclusions.
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Greece has not adopted yet a proper and
official NRM. Nevertheless, a quasi-referral
and flexible mechanism for victims of traffick-
ing has been set in place. NGOs participate in
such mechanism by offering specialised assis-
tance, mainly accommodation and psychoso-
cial care. NGOs also participate in an unofficial
and consultative capacity in the Inter-Ministe-
rial Committee against Trafficking in Human
Beings, which is a political body responsible to
design and coordinate anti-trafficking policies.
To this date, 12 NGOs and IOM Greece have
signed a MOU with the Committee. This coop-
eration however, has become in the last 3-4
years almost redundant, as the Committee has
ceased to hold meetings with the NGOs and
their opinion is rarely solicited regarding the
adoption of new policies/measures.

In practice, referrals of victims to service
providers tend to work fairly satisfactory in large
cities. However, due to the lack of a concrete
institutional framework and common referral
protocol, referrals are done on an ad hoc basis,
mainly from the Police to NGOs and other ser-
vice providers. The adoption of formal NRM
would help solve these problems and would
ensure that all victims have access to proper and
specialised services. It would also help create a
more stable and more predictable system.

Identified and presumed victims of traffick-
ing, who wish to go back to their countries, are
subject to the return procedure developed and
implemented by IOM, in cooperation with the
embassies.

Access to justice

The right of the victim to counselling and
information, regarding her/his legal rights and
the services available in a language that they can
understand are generally respected. During the
investigation phase, the Police provide to all pre-
sumed victims an information sheet explaining
what is human trafficking, its various forms, and
the available protection and assistance mea-
sures. This information is available in fourteen
languages. Legal aid remains a problem area, as
victims are not entitled de facto to free legal rep-
resentation. They have the right to free legal aid
under the same conditions and prerequisites set
by domestic law and applicable to all. Free legal
aid was introduced by Law 3226/2004, but the
conditions set are restrictive. Furthermore,
application of this law remains problematic



resulting in few instances where free representa-
tion is finally provided. At the moment, some
NGOs provide free legal aid and representation
in court, but this is done on an ad hoc manner as
resources are scarce and funding for such pro-
grammes is intermittent. An area of serious con-
cern is the quality and, in many instances, the
lack of proper interpretation during the trial
resulting in victim not being able to fully partic-
ipate in the proceedings.

Victims of human trafficking are also enti-
tled to protection during the phase of judicial
proceedings as witnesses. The witness/victim
protection system was introduced with Law
2928/2001 and its provisions include, inter alia,
physical protection, possibility to testify via
video link, omission of name and other person-
al data in court proceedings, change of identity.
However, this law is applied in a restrictive
manner as it is activated only in instances that
human trafficking is committed by organised
criminal ring/criminal gang/association to
commit offences as defined in the Criminal
Code. Consequently, this leaves unprotected
many victims resulting in their unwillingness to
testify as witness and low number of convic-
tions. To summarise, while the standards set do
comply with the Council of Europe Conven-
tion, their practical application and the restric-
tions imposed result in sub-standard protection
of the victims during pre-trial and trial phase.

Human trafficking is a criminal offense and
victims have the right to participate in the crim-
inal trial as civil parties and request compensa-
tion. This compensation however is limited. In
order to secure full compensation the victim
will have to file civil law damages against the
perpetrator in civil courts. Criminal prosecu-
tion is initiated proprio motu and the victim is
under the obligation to testify as witness if sum-
moned. Though anti-trafficking legislation was
introduce in 2002, practical implementation
and more importantly results and impact have
been less than what originally expected. This
was particularly true in the first years of the
introduction of the law; in recent years this ten-
dency is slowly changing, with slight increase in
convictions. Past experience shows that, in
many instances, prosecutors and judges are not
familiar with trafficking phenomena and relat-
ed crimes. As a result, in many cases, they fail to
prosecute properly the offences as human traf-
ficking and leads to conviction for lesser

offences such as pimping, pandering, illegal
prostitution etc. In addition, there have been
instances where courts seem to be unable to
understand that human trafficking is a distinct
criminal offence, no less a felony, and insist to
ask for evidence that the victim made special
efforts to escape, or was physically abused in
order to confirm the charges. Efforts are made
to reverse this situation with constant training
of judges and prosecutors.

Compensation in criminal proceedings is
usually nominal and damages can be obtained
through civil law proceedings. This means that
the victims will have to initiate a second trial
against the perpetrator resulting to an addi-
tional financial burden for them, as they will
need to employ a lawyer and they will need to
remain in the country. Additionally, civil law
trials are very lengthy. A positive step was made
with the recent Law 3811/2009 regarding the
compensation of victims of crimes but, again, it
fails to provide a proper solution covering all
victims of trafficking. Compensation under
this new law is only available for certain crimes
and under certain, strict circumstances. In
addition, no special compensation fund for vic-
tims of human trafficking is in place.

Prevention

The existing preventive measures are not
part of an integrated policy or programme.
State funded initiatives include awareness rais-
ing in countries of origin, targeted media and
information campaigns in Greece, trainings for
service providers, policy makers and other pro-
fessionals. However, these initiatives are not
centrally coordinated, monitored and evaluated
and this can result in duplication and reduced
efficacy. Moreover, impact assessment is not
centrally coordinated.

In the last years, numerous training pro-
grammes have been organised targeting prose-
cutors, judges, lawyers and police officers to
instruct them on the phenomenon, its various
forms and criminal dimensions. Furthermore,
special courses and seminars have been includ-
ed in the curriculum of the National School for
Judges and in that of the Police Academy.

Regarding dissemination of information,
advice and proactive investigations to prevent
exploitation of vulnerable groups, the situa-
tion remains problematic. Compared to traf-
ficking for sexual exploitation, Preventive
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activities against other forms rather the traf-
ficking for sexual exploitation are underfund-
ed and limited in scope.

Monitoring and evaluation system

At present, no comprehensive system of
monitoring and assessment of anti-trafficking
legislation and policies exists. The NAP does
not provide for its monitoring and assessment;
however, the body responsible to oversee the
progress of the NAP is the Inter-Ministerial
Committee. This is a high level body, estab-
lished in 2004 with the mandate to draft the
first NAP and coordinate state policies against
human trafficking. In order to ensure effective
cooperation, participating ministries in the
Inter-Ministerial Committee have appointed
contact points to secure monitoring of new
developments and follow pending matters. In
2008, the Ministry of Foreign Affairs created a
flexible, working level task force to comple-
ment the Inter-Ministerial Committee and
facilitate cooperation and response to urgent
matters.

In addition, a number of ministries and
state bodies perform self-monitoring on their
own policies and actions. At the moment,
statistics on victims, perpetrators, prosecutions
etc. are kept only by the Greek Police and are
released on a yearly basis since 2003. On the
other hand, reports prepared by ministries can
vary from yearly to periodic to ad hoc basis, as
there is no concrete obligation to release yearly
reports and statistics. Independent authorities,
such as the Greek Ombudsman, perform only
incidental and limited monitoring to the extent
that it falls under their mandate, e.g. when
examining individual complaints against state
authorities. Additionally, some NGOs monitor
state anti-trafficking policies and initiatives on
a yearly basis. Finally, in December 2008, IOM
Greece and the Ministry of Foreign Affairs
took the initiative to draft a questionnaire to
collect data with the intention to create a
National Referral Mechanism.

Recommendations

o A formal national referral system, replacing
the existing weak informal mechanisms,
should be established.

o State should secure long-term funding for
the creation of permanent structures for the
protection and assistance of victims, staffed
with experienced and trained personnel.
The role of municipal authorities in protect-
ing victims should be enhanced.

o Special training courses for all police per-
sonnel and the judiciary, taking a human
rights/victim centred approach, should be
regularly delivered.

o Better coordination and cooperation among
anti-trafficking state and non-state actors
are crucial to establish as well as an inde-
pendent monitoring and evaluation body.

o More bilateral agreements with countries of
origin to strengthen regional cooperation
for better protection of victims should be
enforced.

7.12 HUNGARY"¢

The phenomenon

The vast majority of victims of human
trafficking in Hungary are nationals from the
North-eastern region. No official data on
trafficked persons are available. In addition,
the percentage of national victims would be
difficult to clearly established as traffickers
“rotate” victims from time to time. As a result,
the same person may be a victim of internal
trafficking as well as of international trafficking.

The most vulnerable groups are poorly edu-
cated young adults, often coming from orphan-
ages — mostly women, and often Roma, from
low socio-economic backgrounds. They are the
most targeted group for trafficking for sexual
exploitation but also for forced labour, especial-
ly in the case of men.

Trafficking in children is mainly for sexual
exploitation. Hungary is also used as a transit
country for men from Central and South-east-
ern Asia who are trafficked to Western Europe
to be exploited for labour purposes. Hungary
also reports cases of trafficking for begging and
organ removal.

Hungarians are mainly trafficked through
Austria to the United Kingdom, Denmark, Ger-
many, the Netherlands, Austria, Italy, Spain,

116. Written by Agnes Rahel De Coll, Hungarian Baptist Aid, Budapest.
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Switzerland, Ireland, USA, Foreign trafficked
persons are generally from Romania, Moldova,
Bulgaria, Russia, Ukraine and they either stay
in Hungary or transit to reach Western Europe
or the USA.

National anti-trafficking legislation and
institutions

In Hungary, human trafficking as a crime
was defined in 1998, in Act IV of 1978 on the
Criminal Code Title III, Crimes Against Free-
dom and Human Dignity. Section 175/B, in
force since 1 March 1999, defines trafficking in
human beings as: “Any person who sells, pur-
chases, transfers or receives another person or
exchanges a person for another person, also the
person who recruits, transports, houses, hides
or appropriates people for such purposes for
another party, is guilty of an offence punishable
by imprisonment up to three years.”

The Hungarian legislation punishes traf-
ficking in human beings for different purposes:
for forced labour, forced sexual services, “per-
version” or the illegal use of human organs. The
punishment can increase to eight years if the
victim of trafficking is under 18 years old or is
deprived of his/her freedom, or if trafficking is
done in an organized manner and for profit.

In practice, trafficked persons often
become the subject of criminal proceedings,
and risk to be charged for violating labour or
migration laws.

There is no law that solely addresses human
trafficking; the latter is referred to by Article
175/B of the Hungarian Criminal Code (1978)
which only mentions the treatment of perpe-
trators. The rights or treatment of trafficked
persons are not covered by this article. The
absence of sufficient legal support for the iden-
tification and protection of trafficked persons
leads to significant gaps in how they are per-
ceived and treated by the State. The scope of
Article 175/B considers only direct and recently
committed violence as evidence of trafficking.
Accordingly, victims who fail to meet these cri-
teria are not considered exploited or trafficked
persons. This is particularly problematic for sex
workers, who - according to the Hungarian law
- are engaged in “illegal” commercial acts. If
there are no signs of violence, they receive lit-
tle, if any support. Hungary also ratified the
Optional Protocol to the UN Convention on
the Rights of the Child on the sale of children

child prostitution and child pornography by
Act 161 of 2009.

In April 2008, under the responsibility of
the Minister of Justice and Law Enforcement
(MoJLE), the government adopted a National
Strategy against trafficking in human beings.
Such strategy provided for the appointment of
a National Coordinator with the mandate to
coordinate all anti-trafficking efforts and to
develop a national action plan in cooperation
with the relevant national authorities, govern-
mental organisations, and NGOs. However, the
National Coordinator held its first meeting in
February 2009 and since then very little has
been done to implement the drafted strategy.
Furthermore, neither a National Action Plan
against trafficking in human beings nor an
evaluation or monitoring system have been
established so far.

The Hungarian government established an
Inter-ministerial Anti-trafficking Working
Group and an International Trafficking Unit
under the National Police in 2004. The working
group is coordinated by the National Coordi-
nator, the Secretary of State and the Mo]JLE. It
consists of representatives of governmental and
non-governmental agencies such as the Min-
istry of Foreign Affairs (MoFA), the Ministry of
Social Affairs and Labour (MoSAL), the Min-
istry of Education and Culture (MoEC), the
Police Department, the Metropolitan Court,
the National Crisis Management and Informa-
tion Telephone Services (OKIT) under the
responsibility of the Ministry of Social Affair
and Labour. Furthermore, the International
Organization for Migration (IOM), the NGO
Hungarian Baptist Aid (HBAid) and Hungari-
an Interchurch Aid (HIA) are also members of
the Working Group and give advice on the
practical needs of victims as to the legislation,
protection and assistance. The national coordi-
nation structure respects the views and the
independence of NGOs.

The tasks of the Working Group are gov-
erned by a Memorandum of Understanding
(MoU), which states the roles, responsibilities
and tasks of all members, emphasizing the
assistance of trafficked persons by HBAid.

Identification, protection of rights, and referral

The National Strategy states the need for a
national identification plan, though identifica-
tion is not supported or proactively conducted

157



by a single, comprehensive procedure. The
National Crisis Management and Information
Telephone Services (OKIT) acts as a hotline
that receives phone calls from presumed vic-
tims and refer them to the shelters. HBAid and
IOM evaluate each case in cooperation with the
Police. The MoU allows organisations includ-
ing NGOs to refer presumed trafficked persons
to a specific government agency for formal
identification such as Police, IOM, HBAid or
HIA. Non-Hungarian nationals who are identi-
fied as trafficked persons can seek assistance
from Hungarian service providers as well as
from their own embassies.

In 2009, the Ministry of Social Affairs
and Labour signed an agreement with HIA
to finance a shelter for nationals internally
trafficked. However, no government-funded
shelter is currently available. Also the Hun-
garian Baptist Aid provides accommodation
to trafficked persons of all nationalities. The
reflection and recovery period is 30 day
long, which can be extended for up to 6
months if the trafficked person is involved
in court proceedings and cooperates with
the competent authorities during the investi-
gation and prosecution. Residence permits
can also be issued on humanitarian grounds.

Act No. LXXXV of the Programme of Pro-
tection of Participants of Criminal Procedures,
Persons Supporting Jurisdiction 2001, provides
for the protection of victims and witnesses of a
crime. In the framework of the Witness Protec-
tion Programme, the endangered individuals
can be moved to a protected residence and their
identity can be altered or they can be moved
within Hungary or, upon mutual agreement, to
another country. The Hungarian state socially
and financially supports the protected persons
if they are unable to make a living on their own.

Act CXXXV of Supporting the Victims of
Crimes and on State Mitigation of Damage
2005 (herein after: Ast) is aimed at implement-
ing the EU Council Directive 2004/80/EC 2004
relating to compensation to crime victims. Arti-
cle 1(1) of Ast 1§ stipulates that trafficked per-
sons are entitled to receive victim support. Arti-
cle 9/A and Article 43(3) (2007) aim to imple-
ment sections 5 and 6 of the EU Council Direc-
tive 2004/81/EC regarding residence permits
issued to third-country nationals who are vic-
tims of trafficking in human beings or who
have been the subject of an action to facilitate
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illegal immigration. Article 43(3) provides that
all victims of a crime that cooperate with the
authorities are entitled to full information;
assistance in meeting needs; legal support;
immediate financial aid and redress for damage.

Victim assistance is provided by the county
offices of the Office of the Justice Victim Sup-
port Service and covers monetary and legal aid
and state compensation to victims of a crime
when individuals suffered severe physical or
mental damage as a direct consequence of a
crime. In reality, compensation is rarely granted.

The Victim Support Service can secure psy-
chological assistance for crime victims within
the frame of facilitating the victims interests.
At the Budapest Victim Support Service, psy-
chological help is available once a week on the
basis of an agreement between the Office of
Justice and a psychologist.

Access to justice

If an investigation is initiated, the trafficked
person is obliged to testify in court. Frequently,
in cases involving non-Hungarian nationals,
individuals are returned to their home country
before any criminal proceedings take place. It is
apparent that the law enforcement officials
have difficulty in proving the offences, which
refer explicitly to human trafficking and tend
to secure convictions for other offences, such as
making profit for organizing illegal immigra-
tion or smuggling.

Under Article 9/A, the competent authori-
ties have to inform presumed foreign trafficked
persons that they have one month to consider
whether they are willing to co-operate with the
law enforcement authorities, are entitled to a
temporary residence for a reflection period,
and to receive a residence permit for the peri-
od of co-operation with the competent author-
ities. Article 29(1)e of Act IT 2007 provides that
any third-country national, or other affiliated
third-country nationals, who cooperated with
the authorities throughout the investigation
and contribute to gather information and evi-
dence is entitled to receive a residence permit
for humanitarian purposes.

Prevention

The first Hungarian campaign to address the
demand for prostitution involving trafficked
persons took place from March to June 2009.
The campaign did not target potential or actual



victims but the users of their services, namely
men between 25 and 45 years old. The cam-
paign conveyed the following message: while
the user is free to decide whether to use the ser-
vices of a trafficked person, the latter does not
have this freedom of choice.

The Crime Prevention Department of the
National Police Board in cooperation with the
National Bureau of Investigation NBI and IOM
drafted a training material for police person-
nel. The county police forces employed such
material to deliver regular trainings for profes-
sionals and youngsters at schools, child protec-
tion facilities and churches to raise the public
awareness on human trafficking related issues,
focussing especially on the vulnerable groups.

In 2009, the NGO MONA Foundation for
the Women of Hungary, in cooperation with
NANE Women’s Rights Association and the
Association of Street Social Helpers, imple-
mented trainings for police officers and law
enforcement officials aimed at providing tools
to better combat trafficking and assist victims;
raising awareness about the connection
between trafficking in persons, sexual exploita-
tion and prostitution; and increasing the par-
ticipants’ sensitivity towards victims of traf-
ficking and persons in prostitution.

In the second half of 2009, Mo]JLE joint the
UNODC awareness raising campaign called
“Blue Heart”. The aim is to provide information
about the phenomenon of human trafficking to
the public at large. The campaign is still ongoing.

Monitoring and evaluation system

No monitoring and evalution of the anti-
trafficking legistation, policies and practices
have been carried out in Hungary so far. They
are under proccess.

Recommendations

o Legal rules should consider trafficking as a
special and independent problem, there
should be a specific law against trafficking.

e Comprehensive standard operating proce-
dures for the identificationa and referral of vic-
tims of trafficking should be developed and

implemented both by anti-trafficking gover-
mental and non-govermental organizations.
Presumed victims need to be treated as victims
as soon as there is the slightest indication that
a person may be a victim of trafficking, even if
there is no sign of psysical abuse, she or he
should be treated as such and be promptly
granted. Furthermore, assistance and protec-
tion rules should be envisaged by laws.

¢ NGOs or other organization have to be able
to provide services for presumed victims
through professional staff. Regular and
timely financial resources should be allocat-
ed to NGOs and services that provide assis-
tance and protection to trafficked persons.

¢ Regular training and refresher courses on
human trafficking related issues should be
delivered to all professionals who may get in
contract with potential trafficked persons
and actual victims.

o Thorough risk assessment procedures are
crucial to fully protect the assisted trafficked
persons.

7.13 IRELAND"

The phenomenon

Ireland is a destination and, to a lesser extent,
transit country for, men, women and children
trafficked for the purposes of commercial sexual
exploitation and forced labour. Women from
Eastern Europe, Nigeria, other parts of Africa
and, to a lesser extent, South America and Asia
have reportedly been trafficked to Ireland for
prostitution®. The experiences of women' in
the study, ‘Globalisation, Sex Trafficking and
Prostitution; illustrate that trafficking into the sex
industry is built on repressive methods and can
involve kidnapping, deception, forced travel and
long journeys, physical and psychological coer-
cion, systematic rape and even gang rape. Other
methods include the drugging of women whilst
in transit, locking women in rooms and holding
them in captivity, removing passports and other
documents, withholding earnings and setting

117. Written by Denise Charlton, Immigrant Council of Ireland, Dublin.

118. P. Kelleher, M. O’Connor, Carmel Kelleher, J. Pillenger, Globalisation, Sex Trafficking and Prostitution.
The Experiences of Migrant Women in Ireland, Immigrant Council of Ireland, Dublin, 2009.

119. Immigrant Council of Ireland, Sex Trafficking - Summary findings from a report, Dublin, 2010.
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impossibly high repayment sums in return for
passports and other documents. Research from
this study indicated that some women ‘owed’
between 55,000 and 65,000 Euros to their traf-
fickers upon arrival in Ireland. Over a 21-month
period, between January 2007 and September
2008, service providers identified 102 women
who were trafficked and in contact with their
services. None of the 102 women knew they were
being specifically recruited for the sex industry.
According to the researchers of this study, these
figures are an underestimation, as trafficking is
covert and illegal. Furthermore many women
who are trafficked remain invisible. It is mainly
women who escape, are rescued or who have
paid off their indentured ‘labour’ that come to
the attention of services. Of the 102 women iden-
tified as having been trafficked between January
2007 and September 2008, 11 per cent were chil-
dren at the time they were trafficked into Ireland.
The researchers found that poverty, family dislo-
cation, war, violence and childhood abuse were
key factors in heightening vulnerability and thus
predisposing women to being trafficked.
Victims of labour trafficking reportedly
include men and women from Bangladesh, Pak-
istan, Egypt and the Philippines, although there
may also be victims from South America, Eastern
Europe and other parts of Asia and Africa. One
Irish NGO, the Migrants Right Centre Ireland,
(MRCI) has assisted victims of forced labour who
have been employed as domestic, agricultural,
restaurant and circus workers, along with seafar-
ers and workers in the care and construction sec-
tor'™. According to MRCI, in the cases of forced
labour they assisted, repressive methods were also
used. In some cases people had received as little as
50 Euros per week for a seventy to eighty hour
working week. Perpetrators also used deception,
coercion, psychosocial and emotional abuse to
exercise control over exploited workers. Many
were duped through a variety of means, including
debt bondage, the removal of passports and the

use of threats, intimidation and violence. Families
were often threatened subtly or overtly as an
effective means of preventing a person from leav-

ing or seeking assistance''.

National anti-trafficking legislation and
institutions

There remains a lot to be done to ensure that
Ireland has comprehensive legislative and admin-
istrative structures that address the very serious
crime of human trafficking and fully guarantee
the protection of the human rights of victims of
trafficking. According to researchers Kelleher,
O’Connor and Pillenger, statutory systems and
services are insufficient to support and protect
women and victims of trafficking can find them-
selves criminalised and treated as illegal immi-
grants. The consequences for women being
detected but not recognised as victims of traffick-
ing are serious and range from being arrested and
put into custody to immediate deportation'.

Act 2008 came into effect on 7 June 2008.
Enactment of this legislation brings Ireland in
line with the criminal law and law enforcement
elements of the EU Framework Decision on
Combating Trafficking in Human Beings and
the Council of Europe Convention on Action
against Trafficking in Human Beings. The Act™
creates offences of trafficking in children and
adults for the purpose of sexual or labour
exploitation or organ removal. It also makes it
an offence to sell, offer for sale, purchase or
offer to purchase any person for any purpose.
Penalties range from no prescribed minimum
to life imprisonment, which are sufficiently
stringent and commensurate with punishments
prescribed for rape. In 2008, the Government
initiated 96 investigations into alleged human
trafficking offences. The Government reported
no prosecutions or convictions under its
human trafficking statute that year. In 2009, six
persons were prosecuted for human traffick-
ing-related offences™. To date, there has only

120. Migrants Rights Centre Ireland, Forced Labour: The Case for Criminalisation, MRCI, Dublin, 2010.

121. Idem.
122. P. Kelleher et al., op. cit.

123. The offence of trafficking in children existed prior to 2008 through the Child Trafficking and Pornog-

raphy Act 1998.

124. Irish Times, Tuesday, November 02, 2010 (one person for 3 offences related to a minor, one person for
offence of attempting to traffic a child for sexual exploitation, three people convicted in Romania as result
of cross-border co-operation and one person prosecuted for activities that took place in 2004).
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been one conviction based on child trafficking,
which occurred in March of this year. Howev-
er, despite the prosecution being based on traf-
ficking, and while NGOs acknowledge steps
have been taken to improve care for separated
children in Ireland, there is concern that not
one child has been identified as a victim of traf-
ficking (under the relevant Administrative
Arrangements which were put in place in 2008)
and respectively granted the higher level of
protection and care with recovery.

Identification, protection of rights, and referral

In accordance with the Administrative
Immigration Arrangements for the Protection
of Victims of Human Trafficking, first intro-
duced in June 2008, a recovery and reflection
permit shall be granted to a person who has
been identified by a member of an Garda
Siochéna (Irish police force) not below the
rank of superintendent in the Garda National
Immigration Bureau (GNIB - the immigration
police) as a suspected victim of human traf-
ficking. This provision seeks to implement
Article 13 of the Council of Europe Conven-
tion on Action against Trafficking in Human
Beings,” which requires that State domestic
law provide for a recovery and reflection peri-
od of at least 30 days, when there are reason-
able grounds to believe that the person con-
cerned is a victim. In accordance with the Con-
vention, such a period shall be sufficient for the
person concerned to recover and escape the
influence of traffickers and/or to take an
informed decision on cooperating with the
competent authorities.

There is much discussion and debate
regarding the development of the identification
process under these administrative arrange-
ments. NGOs have repeatedly expressed con-
cerns regarding the length of time it takes to
grant a recovery and reflection permit, subse-
quent provision of services and the limited
numbers of victims that are identified. Accord-
ing to NGOs, in practice, permits are granted
after many lengthy ‘informal interviews’ with
members of An Garda Siochana and, on occa-

sion, victims of trafficking have already pro-
gressed to giving full and detailed witness
statements by the time they are granted a
recovery and reflection permit” While it is
appreciated that there may be a pressing need
to gather evidence in certain cases, serious con-
cern has been expressed that, in practice, vic-
tims of trafficking often do not seem to get any
‘breathing space’ allowing them time to recov-
er, escape the influence of the alleged perpetra-
tors of trafficking and make an informed deci-
sion as to whether to assist the Gardai/other
relevant authorities or not.

The National Action Plan to Prevent and
Combat Trafficking in Human Beings in Ire-
land (2009-2012), published by the Irish Gov-
ernment in 2009, excludes victims of trafficking
who “allege trafficking as part of an asylum
claim” from access to the labour market while
other victims are granted such access.”” This
appears to be contrary to the State’s obligations
under Article 14(5) of the Council of Europe
Convention on Action Against Trafficking in
Human Beings, which provides that “(...) each
Party shall ensure that granting of a permit
according to this provision [in other words a
renewable residence permit] shall be without
prejudice to the right to seek and enjoy asylum”.
It has been argued that Article 12(4) of the Con-
vention, which provides that “(e)ach Party shall
adopt the rules under which victims lawfully
resident within its territory shall be authorised
to have access to the labour market, to vocation-
al training and education”, allows for the exclu-
sion of victims of trafficking with pending asy-
lum claims from the labour market. However;
where a pending asylum application is the
ground for the exclusion from the labour mar-
ket, victims might find themselves in a situation
where their ability to pursue an application for
the protection of the State is impaired by the
disadvantage suffered as a result.

Furthermore, the current system fails to
provide an avenue to obtain residence on
humanitarian grounds This includes grounds
relating to the victim’s safety, state of health,
family situation and other factors relating to

125. Council of Europe Convention on Action against Trafficking in Human Beings, Warsaw, 16" May 2005.
126. Submission by ICI on the Interpretation of reasonable grounds in context of Identification of victims

of human trafficking - May 18" 2010 - Hilkka Becker.

127. National Action Plan to Prevent and Combat Trafficking in Human Beings in Ireland (2009-2012), p. 115.
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her/his humanitarian or medical needs. Cur-
rently, this only occurs once a victim has been
issued with a notification of the Minister’s
intention to deport her/his pursuant to Sec-
tion 3(3) of the Immigration Act, 1999 and
has successfully made representations setting
out the reasons why she/he should not be
deported to her/his country of origin or for-
mer habitual residence. The process under
which a victim of trafficking can currently
apply for permission to remain in the State on
‘humanitarian grounds’ is set out in Section 3
of the Immigration Act 1999 as amended.
However, this provision is set to be abolished
with the coming into force of the Immigra-
tion, Residence and Protection Bill 2010. If
the new legislation is enacted as now drafted,
the only avenue through which a victim of
trafficking will be able to pursue a ‘humanitar-
ian claim’ would be through an application for
international protection.

Applications for refugee status under the
Refugee Act 1996 (as amended) or for sub-
sidiary protection pursuant to the European
Communities (Eligibility for Protection) Regu-
lations 2006 are a viable option to obtain long-
term safety for victims of trafficking. However,
the criteria that are to be met in order to quali-
fy for ‘international protection’ in Ireland are
very strict. Furthermore, the Immigration, Res-
idence and Protection Bill 2008 specifies that
“the Minister shall not be obliged to take into
account factors in the case that do not relate to
reasons for the applicant’s departure from his or
her country of origin or that have arisen since
that departure”, when considering whether or
not compelling reasons exist to grant permis-
sion to remain in the State. The ‘protection
route’ will thus not provide adequate protection
for many victims of trafficking.

Access to justice

There are some ongoing concerns regarding
the long-term situation of victims of trafficking
within the State. These risks include inadequate
protection from being prosecuted for offences
committed by them in the context of their own
trafficking, and concerns that the provisions in
relation to the compensation of victims of traf-
ficking may not be sufficient and in line with

128. Section 13(1), Immigration Act 2004.
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the requirements of the relevant provisions in
international law.

Article 26 of the Council of Europe Con-
vention on Action against Trafficking in
Human Beings obliges Member States to “pro-
vide for the possibility of not imposing penal-
ties on victims for their involvement in unlaw-
ful activities, to the extent that they have been
compelled to do so” However; there is concern
that victims of trafficking in Ireland may not be
adequately protected against prosecution for
offences which they committed as a direct con-
sequence of their situation as trafficked per-
sons, or where they were compelled to commit
such unlawful acts.

The majority of immigration-related
offences are contained in the Immigration Act
2003 and the Immigration Act 2004 and the
failure to comply with a duty prescribed by
either act generally entails the commission of
a criminal offence under the relevant act. A
person guilty of an offence is liable on sum-
mary conviction to a fine not exceeding
€3,000 or to imprisonment for a term not
exceeding 12 months or both.”” However, vic-
tims of trafficking for the purpose of sexual
exploitation could also find themselves being
charged with breaches of the Employment
Permit Acts 2003 and 2006 as well as with
prostitution-related offences.

To date, the Government has failed to
include a non-prosecution clause in the Crimi-
nal Law (Human Trafficking) Act 2008. Whilst
there is a commitment in the National Action
Plan to Prevent and Combat Trafficking of
Human Beings 2009 - 2012 to ensure that “a
person who is a suspected victim of an offence
under the Criminal Law (Human Trafficking)
Act 2008 shall not be prosecuted for entry into,
or presence in the State for carrying out labour
or sexual acts where those acts were a conse-
quence of the trafficking of that person”, real
security around this issue has not been provid-
ed to victims of trafficking in Ireland. The rel-
evant guidelines of the Director of Public Pros-
ecutions (DPP) have been amended to assess if
public interest is served by a prosecution but
there are not immediate plans to publish the
revised version and to make these changes
publicly available.



The only way in which non-prosecution can
be guaranteed at present is through a letter
from the Director of Public Prosecutions
(DPP) allowing for immunity in relation to
specific offences. In order to obtain such a let-
ter however; it is first necessary to list every
single offence for which the person concerned
is afraid of being prosecuted, including all
immigration, employment and public order-
related offences. This seems far too uncertain
to guarantee adequate protection of the victims
of this most heinous crime.

Furthermore, the only avenues for victims
of trafficking being granted compensation in
Ireland seems to be through the awarding of
compensation by a civil court or a court of
criminal law, pursuant to the provisions of the
Criminal Justice Act 1993, or through the
Criminal Injuries Compensation Tribunal. As
the Tribunal only covers ‘out of pocket expens-
es’ and does not compensate for pain and suf-
fering, the provisions clearly fall short of the
level of compensation required by the Council
of Europe Convention, at least in situations
where the perpetrator cannot be found or has
been declared bankrupt.

Prevention

No appropriate measures to prevent
demand for sexual exploitation have been
developed to date, resulting in an increased
amount of indoor prostitution establishments
where migrant women from the poorest states
constitute up to 90% of the women for sale. The
Government plans to review its prostitution
regulation amidst a national campaign to tack-
le demand for commercial sex in Ireland.

Recommendations

¢ Making Provision for regularising immigra-
tion status/immunity from prosecution -
All trafficked women who come forward
should not be criminalised for their undoc-
umented status in the country and should
be facilitated in regularising their status if
required. Victims of trafficking should not
be charged with administrative or criminal
offences such as illegal residence, irregular
earnings or other criminal activities.

« Institutional Cooperation between key
actors in the identification process is need-
ed in order to achieve a reliable identifica-
tion process. Cooperation should be an

ongoing process (as recommended by the
CoE Convention and the OCSE guide-
book). While the AHTU consultations are
some form of cooperation (in setting up
systems of identification), international
documents recommend a continuous pro-
cess of cooperation in identification and
support. The identification process should
ensure a low threshold and a process that in
practice ‘reverses the burden of proof’
should also be adopted.

Provision of designated residence permits
for VOT, as outlined in the CoE Convention
- Currently the IRP Bill says an R&R permit
may be granted when there are reasonable
grounds to suspect that the person is VoT.
This is contrary to the CoE Convention
stipulating that the R&R permit shall always
be granted in these cases. The CoE does not
provide for any discretion in relation to
identified victims of human trafficking in
this regard. To ensure that asylum seekers
and other permit holders are not precluded
from accessing a temporary residence per-
mit designed for witnesses in criminal
investigations. The CoE provides two con-
ditions for the granting of a TRP: 1-
Humanitarian needs AND/OR 2-Coopera-
tion with an investigation, of which Ireland
has only opted for the latter. The decision
taken in Ireland to exclude certain victims
of trafficking from these provisions appears
to be yet an additional condition. There is a
lack of possibilities to apply for a permit to
remain in the State in cases where humani-
tarian reasons dictate so but cooperation
with the authorities is impossible and/or
there is not an investigation ongoing. The
IRP Bill 2010 does not provide for humani-
tarian permits for adult victims other than
through the mainstream asylum process,
which is not always appropriate for trafficked
persons.

Provision of Legal Aid to Victims of Traf-
ficking - Should be provided from the out-
set and due to the specifics of the immigra-
tion system and the established process of
identification, should include legal repre-
sentation. Furthermore, the need for a legal
representative is dictated by the existing
compensation possibilities and the access to
non-prosecution for victims, both requiring
the intervention of a solicitor.

163



7.14 ITALY"”

The phenomenon

Italy is mainly a destination country for
trafficked persons but it is also a transit coun-
try for many victims eventually exploited in
other EU Member States. The exploitation
exerted on women is mainly of sexual kind,
while men are generally exploited for labour
purposes and minors - of both sexes - may be
exploited in prostitution, forced begging and
forced illegal activities. In recent years, also
some transgender persons have been trafficked
and sexually exploited in Italy.

Several are the countries of origin of the
victims: Romania, Nigeria, Albania, Moldova,
Russia, Ukraine, Bulgaria, China and, to a less-
er extent, Belarus, Brazil, Colombia, Kaza-
khstan, Kyrgyzstan, Pakistan, Bangladesh,
Ecuador and other countries. The average age
group of trafficked persons for sexual exploita-
tion is between 20 and 25, even though the per-
centage of minors seems to increase constantly.
Older trafficked people are instead victims of
labour exploitation.

Trafficking in persons is mostly carried out
through the same channels and with the same
mechanisms used to smuggle irregular
migrants into Italy. In many cases, the line
between smuggling and trafficking - though
clearly drawn by the law — fades when put into
practice. This is especially true for labour
exploitation. Trafficked persons are recruited,
transferred and exploited in different ways
according to many variables such as the places of
origin, the degree of awareness of the trafficked
person, the style of recruitment, the type of
criminal network involved, the relationships
between the exploited person and the
trafficker(s)/exploiter(s), and so on. The routes to
reach Italy constantly change in order not to be
detected by law enforcement agencies.

Victims of sexual exploitation are generally
recruited by an acquaintance, a friend, or even
a relative. Sometimes they directly approach
the recruiter, which can also be a travel or an
employment agency. They are generally offered
jobs in Italy as waitresses, factory workers, bar
tenders, nurses, baby-sitters or dancers and,

sometimes, openly as prostitutes, strip teasers,
call girls etc. In most cases, however, they are
deceived about the severe working and living
conditions they will have to face. Sexual
exploitation can take place either outdoor or
indoor in night clubs, apartments, hotels, mas-
sage parlours, etc.

Generally, women trafficked for the purpose
of sexual exploitation are deprived of their pass-
ports, and they experience deceptive and abu-
sive behaviours and are required to make at
least a minimum amount of money per day.
Deprivation of documents seems a common
practice also in labour exploitation. Both on the
streets and in indoor premises, trafficked per-
sons are controlled directly. Currently, the qual-
ity and means of control have changed: less fre-
quently than in the past exploiters exert con-
stant and coercive control. “Negotiated
exploitation” have emerged, which entails the
sharing of earnings on the part of the trafficked
persons and the enjoyment of a more signifi-
cant degree of freedom. These new modi
operandi allow traffickers and exploiters to
obtain the victims’ confidence and loyalty. Due
to the working environment, control appears
high in labour exploitation.

Finally, it must be highlighted that the stud-
ies performed on trafficking in persons mainly
concern women and sexual exploitation. Less
knowledge is available about men or transgen-
der persons trafficked in the sex market; also
studies on child trafficking are scarce and even
research on trafficking for forced labour is still
at the very beginning.

National anti-trafficking legislation and
institutions

Trafficking in human beings is a distinct
penal offence carrying penalties for all forms of
the crime (Art. 601 of the criminal code related
to Art. 600 criminal code) and crossing of
national borders is not a prerequisite for the
offence of trafficking. Italian criminal law pun-
ishes attempt to commit any crimes, trafficking
in human beings included. Moreover, it is
worth noting that Article 602 foresees a penal-
ty for the cases other than the ones referred to
in the Article 601, which involves the purchas-
es or sales of a person in condition of slavery.

129. Written by Valeria Ferraris, Associazione On the Road, Martinsicuro.
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Trafficking in minors is punished harsher (see
Art. 601 penal code) and the crime is that of
trafficking, not a special crime. Law does not
specify that none of the abusive means of
recruitment need to occur if a child is involved.
Finally, Article 5 of Law no. 228/2003 (“Mea-
sures against trafficking in persons”) also pun-
ishes associations, companies and all legal enti-
ties involved in trafficking.

Despite this comprehensive legal frame-
work, there is no National Action Plan on traf-
ficking in human beings. In addition, no
national co-ordination structure exists as fore-
seen by the Council of Europe Convention.
However, in 1999 the Presidency of the Coun-
cil of Ministries - Department for Equal
Opportunities created the Inter-ministerial
Committee for the implementation of article
18" (Commissione inter-ministeriale articolo
18). In 2007, the Committee was renamed as
“Inter-ministerial Committee for the support
of victims of trafficking, violence and exploita-
tion” (Commissione interministeriale per il
sostegno alle vittime di tratta, violenza e grave
sfruttamento). This body is responsible for the
co-ordination of the protection programmes
aimed at the trafficked persons.

The Department for Equal opportunities at
the Presidency of the Council of Ministers
chairs the Inter-ministerial Committee. It is
composed by representatives of the Ministry of
Justice, Ministry of Interior, Ministry of
Labour, Health and Social Policies, Department
for Family Policies, Unified Conference
(Regions, Provinces, Municipalities). The main
Committee’s tasks are to direct, plan and super-
vise the funds for the assistance and protection
projects, so called Article 13 projects and Arti-
cle 18 projects. Each year the Department for
Equal opportunities launches a call for propos-
al to fund the Article 13 and 18 projects.
Regional, Local authorities and NGOs can sub-
mit a project proposal.

Identification, protection of rights, and referral

In Italy there is no formal identification
procedure or a defined set of indicators to
identify cases of trafficking in human beings.
The organisations running Article 13 or 18

programmes and law enforcement agencies are
in charge of the identification process and they
rely on their own experience. In general, if law
enforcement officers identify a trafficked per-
son, they will address her/him to organisations
running the above-mentioned programmes. If
the trafficked person gets at first in touch with
NGOs, the latter will contact the law enforce-
ment agencies when the assisted person
decides to join the protection programme and
a formal complaint (judicial procedure) or a
statement (social procedure) has to be submit-
ted to the law enforcement agencies. Trafficked
persons might have access to the programme
through other channels and/or the support of
different actors such as: social services
providers, voluntary organisations, acquain-
tances, friends, clients, partners, national hot-
line (Numero Verde Anti-Tratta).

At the local level, there are agreements
signed by police forces, public prosecutor
office, health services, NGOs and other rele-
vant actors, which set guidelines to identify and
refer trafficked people. Some of the agreements
are general and not really operational. Some are
more effective in practice and they include
standard operating procedures to identify and
refer trafficked persons.

There is no formally established reflection
period in the Italian legislation. Because the
anti-trafficking protection system was already
set up when European legal standards intro-
duced the reflection period, Italy did not
change its system. As a matter of fact, a reflec-
tion period is informally granted, with the
great advantage not being limited within a cer-
tain number of days.

These programmes are an example of the
welfare mix culture, which is pervasive in Italy.
They are based on the collaboration between
public and private agencies. The programmes
allow trafficked persons to receive protection
and services. At first, the person is put in a safe
place and, then, s/he benefits from an informal
reflection period. S/he will be heard by social
workers and/or law enforcements officers but
there is no rule about the period within which
she/he has to make a statement or a formal
complaint or at least provide information that

130. The special legal provision that allows undocumented migrants to obtain a residence permit and to
have granted help to the access to social services, educational institutions and employment.
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enables her/him to access a protection pro-
gramme if not able or willing to formally
report the traffickers/exploiters (“social path”
of Art. 18 providing for unconditional assis-
tance). NGOs and law enforcement agencies
will jointly evaluate the situation and cooperate
to protect the person. If the cooperation is well
established the system works smoothly. If
NGOs lack in experience in dealing with
authorities or law enforcements officers are not
well trained to interview a trafficked person
and gain his/her trust, the effectiveness of pro-
tection can be under risk.

Another special feature of the Italian legis-
lation is the residence permit for humanitarian
reasons (so called Article 18 residence permit).
It applies to foreigners in situations of abuse or
severe exploitation where their safety has been
endangered as a consequence of attempts to
escape from a criminal organisation or as a
result of prosecution actions against the traf-
fickers. Two separate ways of obtaining the res-
idence permit actually exist. A judicial proce-
dure (so called “judicial path”), and a social
procedure (so called “social path”).

The judicial path implies the cooperation
with the police and the prosecutor. Within this
procedure, the trafficked person files a com-
plaint; then, the public prosecutor has to pro-
pose to grant to his/her a residence permit or
has to agree with the request made by the
police forces.

The social path requires the submission of a
“statement” (containing provable key-informa-
tion) by an accredited Article 18 agency or by
the public social services on the behalf of the
trafficked person. There are many reasons
behind this social path (e.g. trafficked persons
might not have relevant information or the
criminals have already been prosecuted) but
the most relevant is that at the beginning, peo-
ple who went through the hard experience of
trafficking, are too scared for their own or their
relatives’ safety to press charges. In the Italian
experience, many trafficked persons, after hav-
ing been reassured and gained new trust in
institutions, came to the decision to file a com-
plaint against their traffickers and/or
exploiters. This happens because trafficked
persons have granted protection regardless of
their immediate cooperation with the law
enforcement authorities. This distinctive fea-
ture of the Italian system, together with the
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existence of an informal reflection period, gives
important results in the fight against human
trafficking.

The Article 18 residence permit is renew-
able and can be converted in work or study
permit. Consequently, the person does not
need to go back home once the programme is
over. In presence of a regular job, s/he can
remain in Italy accordingly to their work con-
tract’s conditions and, eventually, apply for per-
manent residency in conformity with the
immigration rules in force. This means that
trafficked persons are greatly affected by
changes in immigration rules.

According to the rules, the Article 18 resi-
dence permit may apply both to children and
adults. In addition, any foreign child cannot be
expelled, whatever is her/his situation in Italy.

As previously reported, the Article 13 and
18 programmes provide accommodation and
other services to trafficked persons.

The Article 13 programme lasts three
months that, when applicable, may be extended
for three more months. The accredited organi-
sations offer a set of protection and first assis-
tance measures (accommodation, social and
legal assistance, and health care services) to
victims of slavery, servitude and trafficking.
Once the programme is over, foreign victims
can receive further assistance through the Arti-
cle 18 programme.

The Article 18 programme (“Social assis-
tance and integration programme”) is longer
and more comprehensive, providing for access
to social services, educational institutions, and
enrolment with the State’s employment bureau,
access to employment. The final aim is, in fact,
the social and labour inclusion of the assisted
persons.

The funded projects do not necessarily pro-
vide all types of services directly. In several cas-
es, in fact, the wide range of activities and ser-
vices is assured by the projects’ network. The
projects work as reception centres and assis-
tance providers that offer a so-called “individu-
alised programme of social protection” tailored
to the needs of the persons sheltered and in
compliance with the law.

Within each individual programme various
activities and services are provided to the vic-
tims: board and lodging; social counselling;
psychological counselling; social and health
care services accompaniment; free legal consul-



tancy and assistance; social activities; educa-
tional and training activities; Italian language
classes; education; vocational guidance; train-
ing activities; job placement.

Even though also men and boys trafficked
for purposes of labour exploitation, forced beg-
ging and illegal activities are assisted by the
protection programmes, women and girls still
remain the largest group mainly due to the
consolidated experience in detecting trafficked
persons for sexual exploitation.

Due to the absence of a comprehensive
monitoring system, it is almost impossible to
state the number of persons assisted, although
not identified as trafficked ones. According to
the last available data, 14.689 trafficked persons
were assisted through the Article 18 pro-
gramme between 2000 and 2008. The Article
13 Programme provides basic measures of pro-
tection. No database keeps track of such dis-
tinction, between those identified trafficked
victims and those who are not. The system
works equally for men, women, female and
male minors. But there is a relevant gender
imbalance in the availability of services. The
experience developed with trafficked women
in sexual exploitation needs to be used to raise
the availability of services offered to men.

Italy has a tax-based National Health Care
System granting a uniform level of coverage
throughout the country. Nationals and autho-
rised residents have to register with the NHS at
the local health administration (ASL - Azienda
sanitaria locale) that provides them with the
health card (tessera sanitaria). Since 1998,
undocumented migrants have access to the ser-
vices offered by NHS as long as they are grant-
ed a “STP code” (a code for “temporarily pre-
sent foreigners”). Such code allows them to
have free of charge access to a wide range of
health services: a) urgent and essential medical
care b) preventive care c¢) care provided for
public health reasons, including prenatal and
maternity care, care for children, vaccinations
and diagnosis and treatment of infectious dis-
eases. So, the health coverage is connected with
the status of migrants and not with the one of
trafficked person.

European trafficked persons have full
access to NHS when they are assisted by an
Article 18 or 13 programme. Once completed
the programme, they enjoy all the rights of
European citizens if they have a job and, con-

sequently, the legal residence. If they have lost
the legal residence, they have the same rights
of third country nationals who have a “STP
code” and the State provides them a so-called
“ENI code” (Europeo Non Iscritto: Unregistered
European).

Return to the origin country does not rep-
resent a hot issue, at least for adults. Numbers
are low and the procedure seems to be highly
standardised, and always including risk assess-
ment. It is difficult to evaluate the situation
concerning minors. The written rules do not
always work in practice. Generally, the protec-
tion is guaranteed, but in some border areas of
the South, the situation is highly unclear.

Access to justice

There is no special information provided to
witnesses from governmental agencies; in gen-
eral, information regarding criminal proceed-
ings is given by the lawyers of the trafficked
person. In the early stage of the criminal pro-
ceeding, law enforcement officers roughly
informed him/her about the consequences of
their statements. But the accuracy of the infor-
mation provided cannot be evaluated because
it depends on law enforcement officers and it
changes in time and place.

The Italian protection system outside the
court is well developed because it is part of the
Article 13 and 18 programmes. Moreover, in
some particular circumstances, the trafficked
person can receive protection under law no.
82/1991 for the protection of witnesses of
offences committed by organized crime mem-
bers. In this case a concrete help to the investi-
gation is required. The protection might
include bodyguarding, safe and secret place to
live, identity chance; however, these measures
are not common for trafficked persons. More-
over, the Ministry of Interior can establish spe-
cial administrative procedures of protection
but, again, this is not ordinarily provided to
trafficked persons.

Regarding the in-court protection, several
protection measures are available. It is worth
underlining that they are not special provisions
for trafficked persons but they are routinely
used when situations are sensitive. More pro-
tective rules are foreseen for minors in case of
sexual violence but not specifically for victims
of child trafficking. However, the trafficked
person who
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These measures do not include the possibil-
ity to hide the identity of the trafficked person
from the person(s) against which s/he presses
charges. By law, in fact, the defendant has the
right to know who is accusing her/him. The
biggest unsolved problem is the protection of
family members (or any other significant per-
son) in the origin country. In this regard, the
cooperation between the competent Italian
authorities and their counterparts of other
countries is growing randomly.

Italian legislation allows trafficked person
to receive compensation for the damages suf-
fered. However, this possibility is frequently
hampered because the convicted trafficker is
insolvent. If the latter has no money, the victim
cannot receive any compensation. In general
the possibility for the victim to receive com-
pensation increases if traffickers may obtain a
reduction of penalty in the criminal proceed-
ings. According to the criminal procedure,
judge may grant a reduction of the penalty
when the defendant compensates the victim.

Prevention

The Italian government does not appear
particularly involved in actions to prevent
human trafficking. Firstly, money invested in
development cooperation is decreasing; sec-
ondly, no comprehensive programmes to pre-
vent trafficking in human beings are imple-
mented. In last few years, the Ministry of For-
eign Affairs has been funding prevention pro-
jects mainly in Central America, South-East
Asia and Western Africa (namely, in Nigeria).

Monitoring and evaluation system

In Italy, no national thorough monitoring
and evaluation system run by governmental
offices or private organizations is in place to
assess the anti-trafficking legislation, policies
and interventions. Some NGOs and local
authorities have an internal evaluation system
of their anti-trafficking services but their
reports are not available.

The Department of Equal Opportunities is
improving the monitoring and evaluation sys-
tem; however, it has never issued a comprehen-
sive report on the anti-trafficking interventions
it yearly funds throughout Italy. Generally in

the country - not specifically for the issue of
trafficking - data collection, monitoring and
evaluation systems are lacking.

Recommendations

o Standard operational procedures to identify
and refer presumed trafficked persons need
to be improved and shared by all anti-traf-
ficking actors throughout the country;

o Ad hoc services and measures for victims
exploited in the labour market, forced beg-
ging or illegal activities need to be prompt-
ly provided to fully protect the rights of all
trafficked persons;

o A National Action Plan against Trafficking
and Exploitation of Human Beings and a
comprehensive formalised National Refer-
ral Mechanism must be developed and
enforced with no further delay;

o Prevention activities targeting vulnerable
groups, trafficked persons and the public at
large need to be promptly implemented;

e An independent National Rapporteur
should be appointed to establish a sound
and effective monitoring and evaluation sys-
tem on the anti-trafficking legislation, poli-
cies and interventions carried out in Italy.

7.15 LATVIA™

The phenomenon

Latvia is mainly considered to be the coun-
try of origin for the victims of human traffick-
ing. In the years 2005-2008, when the national
economy developed very rapidly, Latvia
became also a transit and destination country
for trafficked persons. At present, under the
circumstances of economic crisis, Latvia is
again mainly regarded as a country of origin.

In the case of Latvia, the major groups tar-
geted by traffickers are girls and women, who
are trafficked for sexual exploitation mainly to
Great Britain, France, Germany, the Nether-
lands, Italy, Denmark, Spain, Greece, Ireland,
Finland, as well as to non-EU countries, name-
ly Japan and United Arab Emirates. There had
been cases, when Latvia had become the coun-
try of destination for persons trafficked from

131. Written by Dina Bite, Resource Center for Women “Marta Brivibas”, Riga.
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Belgium, Portugal and Thailand. According to
the Ministry of Interior of the Republic of
Latvia, the potential victims of human traffick-
ing are 18-35 years old Latvian females with no
education, employment and motivation to
make efforts and work to improve their life
quality.” At present, however, the structural
factors should be emphasized as the main deter-
minants for the increase of human trafficking,
i.e. the unemployment level (22.3% in March
2010), low wages, irregular employment, etc.
Thus, the number of potential victims of human
trafficking can significantly increase, involving
both men and women of different ages, espe-
cially in case of trafficking for forced labor.

The scale of human trafficking increases
whenever the economic situation of the country
worsens. The NGOs emphasize the increase of
the number of fictitious marriages in the Euro-
pean Union Member States (particularly in Ire-
land), where Latvian women seriously run the
risk to become victims of trafficking. Street and
apartment prostitutes are a vulnerable groups
targeted by traffickers who recruit them by
offering a false opportunity for legal and well-
paid prostitution work in the brothels of Ger-
many, the Netherlands and other countries.”

According to the official statistics, traffick-
ing of adults and children is almost non-exist-
ing in Latvia. However, according to the US TIP
Report, Latvian men and women are trafficked
into the United Kingdom to be exploited into
the labour market. Clear interpretation of the
definition of trafficking for forced labour is
required as well as efforts to prosecute cases of
trafficking in general and those for forced
labour in particular.

National anti-trafficking legislation and
institutions

No specific anti-trafficking law is enacted in
Latvia. On a general scale, human trafficking is
forbidden by the State Constitution of the
Republic of Latvia, Chapter 8 “Fundamental
Human Rights”. The definition of human traf-
ficking and the explanation of related concepts
are provided by the Criminal Law, while other
pertinent offences are covered by different laws

132. www.iem.gov.lv/lat/nozare/in/
133. Idem.

and regulations (e.g. prohibition to involve
children in begging, prostitution, ban to sell
organs, etc.). In general terms, the Latvian leg-
islation complies with the international
requirements, and it is progressively improv-
ing. For example, more severe punishments to
prosecute human trafficking have been includ-
ed in the legislation. Nevertheless, in the 2010
U.S. State Department TIP Report, Latvia was
placed in the Tier Two Watch List, which
means that the country does not fully comply
with the minimum anti-trafficking standards,
but it is making significant efforts to reach
them. This assessment is mainly based on the
state-of-the-art as to the investigation and pun-
ishment of offenders.”**

At present, the State Programme for the
Prevention of Human Trafficking (2009-2013)
is topical in Latvia. It implements the activities
started by the former programme (2004-2008),
but is also focuses more on assistance of vic-
tims, prevention measures and research activi-
ty. Unfortunately, the full efficiency of the pro-
gramme is hindered by the difficult national
economic situation and the lack of economic
resources allocated.

In March 2010, the Working Group for the
Co-ordination of the Implementation of the
State Programme for the Prevention of Human
Trafficking (2009-2013) was set up. It is com-
posed of 18 members, namely officials from the
Ministry of Interior, Ministry of Welfare, Min-
istry of Education and Science, Ministry of Jus-
tice, Ministry of Economy, and Ministry of
Foreign Affairs, State Border Guard, State
Police, Office of Citizenship and Migration
Affairs, the Prosecutor General Office, the par-
liamentarian of Riga Municipality, State Agen-
cy of Medicines of Latvia; and members of two
NGOs (RCW Marta, The Shelter “Safe House”)
and one representative of IOM Latvia. The
working group has to ensure the operational
information exchange and the co-ordination of
the prevention activities.

Before 2010, an informal inter-institutional
working group was in place in Latvia that car-
ried out activities by means of ad hoc meetings;
however, the Ministry of the Interior is respon-

134. U.S. State Department, TIP Report 2010 http://riga.usembassy.gov/tip.html
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sible for anti-trafficking policies in Latvia. In
general terms, the abovementioned working
group is considered the National Rapporteur,
whose core mandate is to implement the pro-
gramme. However, such working group runs
the risk to only represent the government’s
viewpoint, thus expressing a biased opinion on
the trafficking situation in Latvia.

Identification, protection of rights, and referral

In Latvia, a formal procedure to identify,
grant the victim status and refer a presumed
trafficked persons to assistance services is cur-
rently in place. Victims of trafficking can be
officially identified by law enforcement agen-
cies, the Prosecutor’s Office, and the service
providers (NGOs). However, NGOs are not
entitled to identify trafficked persons indepen-
dently. In case the service provider is the first
point of contact of a presumed trafficked per-
son, an identification commission must be con-
vened at the initiative of the NGO. The identifi-
cation commission comprises a social worker, a
psychologist, a lawyer representing the pre-
sumed victim, a general practitioner, police offi-
cials, and other specialists, depending on the
case. The commission assesses whether or not
the person is a victim of trafficking according to
a set of official regulations. The identification
process is based on the examination of docu-
ments and information presented by the lawyer
of the presumed victim. The commission of a
public institution or of a NGO evaluates the
case, reports to the Ministry of Welfare, which
takes the decision concerning the fund alloca-
tion for the assistance of the victim. The identi-
fication procedure has to be completed within
three days at the latest and the information
communicated to the Ministry of Welfare. The
Ministry can take up to three additional days to
decide what services are to be provided. During
this interim period, the presumed victim has no
status and therefore legally no rights to access
protection and assistance measures. For urgent
cases, however, access to shelter services has
been granted based on an informal procedure
initiated by the NGO in direct contact with the
Ministry of Welfare in charge for authorizing
the provision of services until the identification

commission is summoned and complete the
process. This is a good practice that should be
formalized."

In 2007, Latvia adopted the law “On Resi-
dence of a Victim of Trafficking in Human
Beings in the Republic of Latvia” in compliance
with the European Council Directive
2004/81/EC of April 29, 2004, providing the
conditions for third-country nationals to stay
in Latvia. The reflection period is 30 day-long,
while the temporary residence permit is issued
for at least 6 months and it may be prolonged if
the person agrees to collaborate with the com-
petent authorities. According to this law, vic-
tims of human trafficking (and their children,
if any) can be granted safe accommodation,
first aid, psychological counseling, legal assis-
tance, health care, emergency medical treat-
ment, training and educational programmes.

In Latvia, very few cases of trafficking have
been detected: 3 in 2008 and none in 2009. As a
result, there is a serious lack of operational skills
and practices concerning the protection, assis-
tance and social inclusion of trafficked persons. So
far, then, law still remain scarcely used at the prac-
tical level. The studies on the social inclusion of
migrants (not specifically on victims of human
trafficking) prove that the immigration policy in
Latvia is inflexible and non-supporting. Moreover,
scarce information is available on the services
offered to migrants and whether the return to the
countries of origin takes place in conformity with
the existing legislation. According to the NGOs,
the assisted return procedures for trafficked per-
sons are unclear both to service providers and vic-
tims. However, cases of good collaboration
between public institutions and NGOs exist even
though they are not based on formal agreements.

Access to justice

The Latvian law provides for the legal pro-
tection of victims of human trafficking. In prac-
tice, according to NGOs, such law is not fully
observed. For instance, the State should grant a
safe accommodation, but, on the contrary, the
latter is provided by NGOs or, in some cases, by
the social services of local governments. NGOs,
though, lack financial resources to meet the
needs of all assisted persons.

135. UNODC, Human Trafficking in the Baltic Sea Region: State and Civil Society Cooperation on Victim’s

Assistance and Protection, Vienna, 2010.
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The jurisprudence proves that the testifying
by means of videoconference or in another way
is not introduced in Latvia yet. No special pro-
cedures for hearing involving trafficked per-
sons have been implemented. Information on
the criminal case is provided by the law
enforcement agencies and the NGOs. Notably,
several persons refuse to get the victim’s status
and to collaborate with the police; this under-
lines the lack of trust towards these institu-
tions. According to the annual report of the
Ministry of Interior, trafficked persons are
informed on the opportunity to receive com-
pensation and some persons are reported to
have applied for compensation. Unfortunately,
no information is available on the outcomes of
these requests. The lawyers of NGO RCW Mar-
ta find that there is a significant discrepancy
between theory and practice also in this regard.

Prevention

The law enforcement agencies are aware of
the need to combat human trafficking, but mis-
perceptions and stereotypes are still common.
For example, women involved in prostitution
are thought to have deliberately chosen such
“profession” and, thus, they have to personally
face any possible consequence. Officials of sev-
eral public institutions share such viewpoint,
which is also included in several publications.
In the latter, individual factors are emphasized
as the main causes of trafficking, thus, relieving
the society and its institutions from taking any
responsibility to prevent and tackle human
trafficking. Sometimes, it seems that anti-traf-
ficking efforts are determined by the EU direc-
tives and programmes rather than by the traf-
ficking consequences suffered by nationals or
migrants in Latvia.

Public institutions, NGOs and the Riga Offi-
ce of the International Organization for Migra-
tion (IOM) carry out measures to prevent
human trafficking. Most of the work is, howe-
ver, performed by NGOs and IOM, especially as
to the return of victims, the educational activi-
ties, fund raising for the hotline, etc. Public
institutions are more involved in the training of
their employees and the personnel of instituti-
ons of local governments (e.g., the specialists of
orphan’s courts), which are part of prevention

136. US State Department, Op. Cit.

activities awareness raising campaigns in scho-
ols. In addition, the Ministry of Education inc-
luded human trafficking as a topic in the
human rights curriculum of all high schools.
Information sheets and travel guides for tourists
also to discourage sex tourism in Latvia were
funded by the government and distributed by
the Latvian State Tourism Agency."*

At present, knowledge on the phenomenon of
human trafficking has increased, however, it is still
insufficient. Both public and NGOs take part in
different studies, but mostly within the framework
of international projects. However, the research
findings have an insignificant impact at the
national level. Also according to the State Pro-
gramme for the Prevention of Human Trafficking
(2009-2013), there is a lack of research on human
trafficking and, consequently, investigations on
this phenomenon are planned to be carried out. In
the past, some studies were issued on anti-traffick-
ing policies. In 2005, a model for the inter-institu-
tional collaboration at the national level for the
prevention of human trafficking was developed
through the EU funded EQUAL project “Open
Labour Market for Women” in collaboration with
the State of Latvia. Unfortunately, the model
resulted from the work carried out within such
project has not been introduced yet, although it
would be an efficient mechanism to tackle human
trafficking related-issues. For example, the model
foresees the establishment of a coordination agen-
cy that would become the first point of contact for
all presumed victims of trafficking and be respon-
sible to ensure systematic referral.

Monitoring and evaluation system

The official monitoring of the anti-traffick-
ing activities run in Latvia is carried out by the
Ministry of the Interior through the abovemen-
tioned Working Group for the Co-ordination of
the Implementation of State Program for the
Prevention of Human Trafficking. The Ministry
of Interior is responsible for gathering informa-
tion on the progress made on the implementa-
tion of the action plan (self-monitoring and
evaluation process) and for drafting the annual
report which is submitted to the Cabinet of
Ministers. Also NGOs provide information on
the annual achievements both to the Ministry
of Interior and the U.S. Embassy in Latvia. It is
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interesting to underline that the reports on
human trafficking issued by the Ministry of
Interior often contradicts with the annual TIP
report prepared by the U.S. State Department.

Theoretically, both public institutions and
NGOs are involved in the monitoring of human
trafficking in Latvia; however, in reality, there is
no common understanding of this phenomenon
since each organization has a different point of
view and available information. It shows also that
the responsible/involved organizations do not
want to collaborate for the sake of a common
goal. It is possible that all the agents, potentially
involved in the prevention of human trafficking,
are not involved in the monitoring. For example,
the assistance to victims of human trafficking
may be provided also by the social services of
local governments, but the report prepared by
the Ministry of the Interior does include infor-
mation available for the local governments.

Sometimes, reports and statements on
human trafficking in Latvia are also issued by
NGOs; however, in most cases, such reports are
not well organized and information fully sys-
tematized and summarized.

In conclusion, it is important to highlight
that up to now no common comprehensive
methodology has been developed in Latvia for
the evaluation of the legislation, policies and
practices to prevent and fight human traffick-
ing and assist trafficked persons.

Recommendations

o It is highly recommended to adopt the
model for the inter-institutional collabora-
tion at the national level for the prevention
of human trafficking (developed within the
framework of the EU funded EQUAL pro-
ject “Open Labour Market for Women”).
Such model could include all anti-traffick-
ing agencies and provides for both theoreti-
cal (legislation, research) and practical
(assistance, rehabilitation) impact.

o Promote institutional efficiency to fight
irregular employment in order to prevent
and fight trafficking for forced labour.

o Increase knowledge on human trafficking
within the regional institutions responsible
for the prevention and fight of such crime

7.16 LITHUANIA"™

The phenomenon

Lithuania is a source, transit and destination
country for human trafficking, involving most-
ly children and women trafficked for sexual
exploitation.

Lithuania is principally a country of origin of
victims trafficked to the United Kingdom, Ger-
many, the Netherlands, Italy, France, Greece. After
joining the EU, Lithuania became a transit coun-
try for victims from neighbouring and Asian
countries. Domestic trafficking also occurs, tar-
geting mainly girls and women from villages and
smaller towns trafficked to bigger cities, where
they are forced to work as prostitutes.

A significant percentage of victims are under-
age girls (37%) and mostly between 14 and 18
years old. The educational background seem to
be rather low since, for instance, in 2008, about
40% of all victims did not have basic education.

Data on trafficked persons are rather
diverse in Lithuania since no unified data col-
lection system is currently in place. In 2009,
according to the law enforcement agencies, 57
victims were identified and referred to NGOs;
the latter assisted 170 trafficked persons; and
the Ministry o Foreign Affairs referred to local
NGOs 9 nationals identified abroad.™

No data on trafficking in human beings for
purposes other than sexual exploitation are
available for Lithuania.

National anti-trafficking legislation and
institutions

The Lithuanian anti-traffickin